Tgyinnguanenelnunananudusasuliuazidia :
NIAANYIUTHULTNEUTENINNY MU INEAUNYMNIEENIFBLITN

The Law of Volenti Non Fit Injuria:
A Comparative Study of Thai Law and United State Law

AUNIA Wewte*

Phanupong Pongsachai

Unfnwndngmsifmansumdudio augdinans aarduludiaiuuuimsmans, Ussnelny

Master of Laws students Faculty of Law National Institute of Development Administration, Thailand

Email : kongphanu@hotmail.com

Received : April 2, 2019
Revised : August 7, 2019
Accepted : August 8, 2019

UNANED
S o <

unauIdeatull dingussasriiaf@nyivannguuieanuduseuliiduaziiinain

q

v va

UsgiRemansvomdnanuiuseuliiduazifia uasfinviBadssudieursainundeyaifingrung

T

a o a

wazAitadeafvema lnsmsfnwmazsjatiiluiinisuSeudisusumensusuliuagasin
waneuBusenliiluasliannUssmeansgasninoumenisusuldiasnisfianunanai
fusenliiiuazdavesmalneiuneusasndsmsns sy sy gRdedyaitlidusssy w.a.
beo wayinsmusndeyafiinnuiedesnnuvastoyaiifiruidetieiolinseitiym
finy

Han1sANY MU NsUsulinaneuBusenliluasdinlulssmalnedinsdiyaunnseset
ﬁy’ﬂuL'%'am'ﬁsumwﬂ’fgzﬁaﬂgwmaﬁL“ﬂumsﬁﬂwaié’ﬂmé’m%’wé’ﬂmm@uaauim'Lfluamﬁ@ WA
ﬁmwwIUﬂﬂiaﬂaﬁmﬂgwmaﬁé’mﬁmmﬁaﬂmﬁﬂmm@uaaﬂﬁLﬁuazLﬁmﬁﬁumﬁﬂa sl

!
va ¥ o all

ANUTIUTRUYRIUNTERNINT « wisnses U aRvednliidusssy w.abeeo Apuns

o

o&o WHIUITINANUUIBUNILaTNINYE AeluunAuatuidvinisaueliinisuilunas

Winfunszsvlyafvodyylidusssy wabeco MmumnInsimuuandninudiuay

o & ¥ ¥

TodninnsederulunsusulindnanuBuseyliduasidinfiiioasnsnnnudusssunngainy

*AUNGA W18 Phanupong Pongsachai dn@nwvangnstifansumdadin augdfnans andu
UUAANAIUUSINTAERS, Useinalng Master of Laws students Faculty of Law National Institute of

Development Administration, Thailand

11. KX (160-178).indd 160 5/11/2562 11:32:17



Yaymnguuneieaiundnanuduseuldiduazide : nsdifinwid3suifisussning 990

(%

eaehe uazantasinenulivinfieuvesyanalulsewalnegadmnasesemsdenluvay

wa

Aa 4 a d' 1 v =% & 4 v Y o a1
‘VIZLIﬂ’WﬂVIﬂ’NNEJUEJ@ZLIV]LLG]ﬂG]Nﬂ‘U"'ZNL‘U‘UL"UWLH?ZLImﬂ@ﬂWi%iW%U@mmﬂ@ﬁﬁyi’gﬁ%lmL‘Uuﬁiill W.A.

b&ao WAAAY waziiobiAnaudnusazlugusssumiiounguunevesUsenailasunis

gousulussivanangangmueUssnAansgaLusn,

L2 U

Aanaey: wanaudueenliiluazide, miaau%’ummﬁm, AUSURANIAZLER,
ANIFOLUTN
Abstract

This research aims to the law of Volenti non fit injuria of the history of the Volenti
non fit injuria, and the comparative study of both the law and the court’s case
law. The study will focus on comparing the guidelines for the implementation and
interpretation of Volenti non fit injuria from the United States to the guidelines for
the implementation and interpretation of Volenti non fit injuria of Thai courts before
and after the enactment of the Unfair Contract Terms Act B.E. 2540. And to collect
relevant data from reliable sources to analyze the problems discovered.

The study indicated that The deployment of Volenti non fit injuria in Thailand
continues to be a defect. Both the lack of written legislation for Volenti non fit injuria
and the problem of interpreting the law forbidding the Volenti non fit injuria to defend
in the case. Including the problem of overlap of the provisions of Section 9 of the Unfair
Contract Terms Act B.E. 2540 to Section 150 of the Civil and Commercial Code. Therefore,
this research is proposed to amend and add to the Unfair Contract Terms Act B.E. 2540
because of that. The determination of the rules and restrictions or interdictions on
the Volenti non fit injuria conduct is to ensure fairness to both parties. And reduce
the inequalities of individuals in Thailand who have a social bargaining power when
there is a different consensus, which is the intent of the Unfair Contract Terms Act
B.E. 2540 from the beginning. And to be as clear and concrete as the laws of countries

that are universally accepted as United States law.

Keywords: Volenti non fit injuria, Assumption of risk, Violation of liability,

United State of American
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“ Article 496A (b.) The defense whose general principle is stated in this Section is given the
name, in most jurisdictions, of "assumption of risk." A few courts have limited the use of that term to
cases of master and servant, or in some instances to other relations where there is a contract between
the parties. Such courts have applied the same principle to other situations under the ancient maxim,
"Volenti non fit injuria," which signifies that no wrong is done to one who consents. The distinction is,
however, one without a difference, of terminology only, and the rules applied are the same in either
case.“Restatement of the Law, Second, Torts”, The American Law Institute (1965), [Online], Available:
www.lexisnexis. com/lawschool. [15 August 2018]
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° Article 496A (e.) Statutes eliminating assumption of risk. In many states there are statutes
which, by their express provisions, have abrogated the defense of assumption of risk in particular
relations or situations. Thus a statute may provide that the defense shall not be available to a master
whose servant is injured in the course of a dangerous employment, or to a landlord whose tenant is
injured by a condition of the premises. There are other statutes which, although they do not
expressly so provide, are construed to have that effect, because the purpose of the legislature is found
to be to place the entire responsibility for the safety of the plaintiff upon the defendant, and that
purpose would be defeated if the defense were available. Under such statutes the plaintiff is
protected if he acts with reasonable care in view of the danger which he encounters, even though he
knows the danger and proceeds in the face of it. Although assumption of risk is eliminated by such
statutes, it may be held that the defense of contributory negligence is still open to the defendant;
or, as under the present form of the Federal Employers' Liability Act, contributory negligence may
remain as a partial defense, reducing the damages in proportion to the fault. Occasional statutes may,
however, be construed to eliminate both defenses where the plaintiff acts unreasonably in assuming
the risk. Ibid.

® Federal Register, In Protection of Human Subjects; Compensating for Research Injuries
Request for Comments on Report of the President's Commission for the Study of Ethical
Problems in Medicine and Biomedical and Behavioral Research, [Online], Availab.e : www.
lexisnexis.com [11 January 2018].
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