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Criteria for the use of discretion in determining
penalties in cases where the Law is no longer necessary
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Abstract

The discretion of the Court of Justice in the event that the law is no longer
needed, inconsistent with the present context, or hinders the livelihood or
occupation, according to the Act on Legislative Drafting and Evaluation of Law
B.E. 2562 Section 6, which states that the court can exercise its discretion not to
punish or lessen penalties than those required by law or determine the consequent
force conditions that are different from those prescribed by the law. From the results
of the study, it was concluded that the idea of protecting legal interests as a last
resort, the concept that the criminal penalty must be proportional to the offense
which is the concept of finding the criteria for determining crimes, the principles that
the use of discretion in determining the punishment is in accordance with the
seriousness of the offense and the culpability of the offender, as well as the theory
of preventive unification could be adopted as guidelines for discretionary punishment.
For such reason, if the court exercises its discretion not to punish as the law is no
longer necessary, that is because it contradicts to the principle of proportionality in
a narrow sense which is part of the concept of protecting legal interests as a last
resort. As for the use of discretion in lessening penalties than those required by law
or setting consequent forceful conditions that are different than those required by
law, it applies when the law is no longer necessary in minor cases or even in non-
minor cases where alternative measures other than criminal measures can yield
similar results, which is the concept of the concept of protecting legal interests as
a last resort. In addition, this also applies to cases where criminal penalties are
disproportionate to offences, which is in line with the concept of criminal punishment
must be proportional to the offense. It also includes offenses are that punishable

by fine only under the Fine-Only Offence Act, B.E. 2022.

Keywords: unnecessary law, discretion in sentencing, punishment theory
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