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Abstract

The purpose of this article is to study and compare freedom of expression as
constitutional right under the Thai and Australian Constitutions. The study found that
freedom of expression is not clearly provided under Australian Constitution. However,
The High Court of Australia has confirmed that freedom of expression has been protected
under constitution as “Implied freedom”. The freedom is implied because the
Constitution established a representative and responsible government to support the idea of
representative democracy. The High Court also accepted political qualified privilege
defend and build up the test to determine if a law infringes on implied freedom of political
communication, which are: (1) Does the law effectively burden the freedom in its terms?,
(2) Are the purposes of the law and the means compatible with the maintenance of the
constitutionally prescribed system of representative government?, (3) Is the law reasonably
appropriate and adapted to advance that legitimate objective? Thai constitution clearly
provides the protection of freedom of expression. While the High Court of Australia has
right to decide whether any act violate implied freedom, the Constitution of the Kingdom
of Thailand B.E.2560 gives right to A person whose rights or liberties guaranteed by the
Constitution are violated, has the right to submit a petition to the Constitutional Court
for a decision on whether such act is contrary to or inconsistent with the Constitution.
Thai judiciary system also gives right to a person whose rights that guaranteed by
Constitution are violated to initiate case to administrative court. Both legal systems

recognize that freedom of expression is not an absolute freedom.

Keywords: Freedom of Expression, Thai Constitution, Australian Constitution
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® Universal Declaration of Human Rights 1948, Article 19; International Convention on
Civil and Political Rights 1966, Article 19, and see David M. Rabban, Free Speech in Its Forgotten Years
(New York: Cambridge University, 1997), 9-21.
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v

WUWATIN 2 (Nganwe: Soyryau, 2543), 22-34.
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* Commonwealth of Australia Constitution Act, Chapter I- III.

® Commonwealth of Australia Constitution Act, Chapter Il section 7 and section 24.

® Commonwealth of Australia Constitution Act, Chapter V, section 116:

Commonwealth not to legislate in respect of religion.

The Commonwealth shall not make any law foe establishing any religion, ore for imposing any
religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required

as qualification for any office or public trust under the Commonwealth.
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" Commonwealth of Australia Constitution Act, Chapter V, section 117: Rights of residents in States.

A subject of the Queen, resident in any State, shall not be subject in any other State to any disability or
discrimination which would not be equally applicable to him if he were a subject of the Queen resident in
such other State.

® Nationwide News Pty Ltd v. Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v.
Commonwealth (1992) 177 CLR 106, and see Desmond A. Butler, and Sharon Rodrick, Australian Media
Law, 5th ed. (Pyrmont, NSW: Thomson Reuters (Professional) Australia, 2015), 16-30. LL@zfdﬁuLﬁlmﬁﬂﬁﬂm
yyeysod Isatiuanades, npuanedeasuoaTy (Rendan: svAnendeusais, 2558), 11-13.

 Australian Capital Television Pty Ltd v. Commonwealth (1992) 177 CLR 106 at 129.
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% Grannall v. Marrickville Margarine Pty Ltd (1995) 93 CLR 55 at 77.

" Attorney General (Cth); Ex rel Mckinlay v. Commonwealth (1975) 135 CLR 1 at 56; Nationwide
News Pty Ltd . Wills (1992) 177 CLR 1 at 46-47, Theophanous v. the Herald and Weekly Times Ltd (1994) 182
CLR 104 at 146-147. McGinty v. Western Australia (1996) 186 CLR 140 at 201-202.
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" Ibid.

'® Lange v. Australian Broadcasting Corporation (1997) 145 ALR 96.

" Nationwide News Pty Ltd v. Wills (1992) 177 CLR 1 at 51, 76-77, 94-95; Theophanous v. the
Herald and Weekly Times Ltd (1994) 182 CLR 104 at 126; Stephens and Others v. West Australian Newspapers
Ltd (1994) 182 CLR 211 at 235; Cunliffe v. Commonwealth (1994) 182 CLR 172 at 336-337, 387; Lager v.
Commonwealth (1996) 186 CLR 302 at 333-334.
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'S Butler and Rodrick, Australian Media Law, 104-105.
'® Stephens and Others v. West Australian Newspapers Limited (1994) 182 CLR 211.
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" Stephens and Others v. West Australian Newspapers Limited (1994) 182 CLR 211, at 264.
'® Theophanous v. Herald & Weekly Times Ltd (1994) 182 CLR 104.
9 Mark Pearson, The Journalist’s Guide to Media Law: A Handbook for Communicators in a Digital
World (Australia: Allen & Unwin, 1997), 138-139.

 lpid., 139-140, and see Butler and Rodrick, Australian Media Law, 16-17.

' Lange v. Australian Broadcasting Corporation (1997) 189 CLR 520.
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2 Lange v. Australian Broadcasting Corporation (1997) 189 CLR 520 at 561-562.
*® McCloy v. NSW (2015) CLR 178.

% McCloy v. NSW (2015) CLR 178, at 31.
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