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Abstract

This research aims to study problems of legal mechanism for the protection of
workers’ rights and the fair recruitment and employment of workers under the agreement
between Thailand and Myanmar and recommend the solutions thereof. This research
is based on documentary analysis and in-depth interview with relevant stakeholders.
The research found that most of the policy and laws of Thailand were in line with the
international standards. Problems remained at the law enforcement of certain issues as
the high cost of fee and expenses in the recruitment process, the seizure or keeping the
personal documents of the workers by the employers, the limited conditions to change
the employers and the termination of contract, the access to the complaint mechanism
and the access to benefits in the social security and the workmen’s compensation funds.
The research outcomes led to the recommendations for the government as follows: Firstly,
negotiate for the additional clauses in the MOU on the fee and cost in the recruitment
process and the conditions for the change of employer. Secondly, make clear guidelines
on wage and debt deduction and revise the practice of keeping the workers’ personal
documents by the employers. Thirdly, revise law on the change of the employers not
to be based on the wrongdoing of either the employer or the worker. Fourthly, improve
the complaint procedures and develop the referral system to reduce the burden of the
employers and workers. Fifthly, improve the access to the benefits under the social
security and the workmen’s compensation funds for migrant workers to be able to receive

those benefits the same as Thai counterparts.

Keywords: Recruitment, Right’s Violation, Migrant Workers, Legal Mechanism,

In ternational Agreement



‘ . TR __ . _ _
98 TN 15 auun 1 UNSIAW - Unwau w.A. 2565 ( ij NSASUCMACIS UMONEANaguIsAos

(%

1. UNU"

UszmAlnadanadasiianiussnuandszmaiautinuedg dusiuaunnn lag
iU A nUssnadisusnisisuusnniige Ussndlnalduiunisdiiiu
latneifeaiuussnuihamaleesiuiimsdminiuiinanuditlassinedg (Memorandum
of Understanding: MOU) 1 ug8en19amantunisaniiuasanaeuusaanudangifann
Uszmaiieuriu Tnsaszddyaes MOU sanaadulumussilsznevaessudnn
AnnguanesEndNdseina AsiinagniunangvangliTgaduyfessiiunisnin
famnasas MOU® maLfvnsdanisussanudnamaisnumie MoU Readaaiunguane
viantaiiu lnangmainsudazetiufiponadeslariusasimuandninueiuay Seulaliun
N73AMNULAE NP LR el isssuaesisiiAaedasidulssme
punanazlszimalaranialasiiunisbiidulymueponunnassanain nnsdnmnanu
uaznsdsuATaLIAgNAILAN TSl sTInAR NG Medanuazmaviauly
Uszinatanemne nsazfindvidursnudaistulfainvidudiemasiunig deussnuan
tedszmalny vidaluszndnaniadnenu Meazidan@vaussnulunszuounssainalnena
MARAINUILANT WD UTBUTENAANNU AINANNANTUABIETIAAILNNO NI EULAY
madssulEnguanamelsnalnmanguanadnsnaietlidiuilygmaesnsanfingns

WUl UNIZLIUNNTARTINURAZANU

Tnquszasdueanuddeduil fa (1) Anmnalnmangmansglunisdamauuas
nnsdnauLssudINgfludssinalne ngunngsendnalszimanazngnung
melutlszna sanfedaiaaeduiuilywiiaafunsisiuldnguaneiifinluais
fladaiviflimasidunismanalnmangyanasiteunnsadumadunsas@rsusniues
nsdmauazdanuiiilussnlagfiansananuinsgiussninalssmauasngmans
Ine waz ) hisueuuamsnsudlatiygviierlinalnnguansdnanaansaduadeu
MleatnafidszAnsnalun1sAnATeus s udI NI AAINNNTAZIIA RS LAZ N TAILATH
nsfhenuetalannie muﬁﬁ"ﬂfaﬁuﬁtﬂumﬁﬁﬂFm@mmw Inglinsnunawanans
uazmsdnnEddni T ivecy grussnureslssnafiousn wazmiotay
metlsyandanisilsrannisainsvinudiamaausadnaalagnsg maAnmdl

Whusnaaniznguussnundsnmuanaanatszndnedy Inelaisntaussnunguau
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ﬂ‘iﬁimﬂﬁ L'ﬂﬂ‘]_qlﬁl‘i, ﬂg%ﬂ’?ﬂj‘:ﬁ%?’ldﬂi&?)ﬁlt@ﬁ 1 AUS; fyeYn, ‘WNWF\NW 4 LLﬁLﬂJLWNLMN (ﬂ'a:\‘IW]‘W‘ﬂ:
FoynyTU, 2551), 67-77.
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2. NHYUNLTENINUTZNANNLITRINLNIFTAANITURTITUTINTE R

2.1 aYAITEUINUSTLNAIIAILNITANATRIRNEUTIUTINTIALAE

oo q

[

dan@nlunsaunsa A.A. 1990 229R9ANSEULSINTNR (International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families:
ICRMW)

audryoysananalaliafienauesdgaunielidn . The term “State of origin”
means the State of which the person concerned is a national...” WAASLALALIN @0UE
Asiuuss i AmeslanuanmiuaueesF T AummeTe g U Ry T At
It PANMANNUNNETENINUsEI ALY AUATYTNAe9TTlafAElATUNNIANATRIAINTT
i walewwedgndnauaullvinaudalssmadaienistedandldfunaudnaseasann
Fgndsiavedszmasiunig mniduypaalaifidymfiresdslaiguils Aesiaisanann
meinganyaratiuiinesglaignildiaaaniy 4e 5 289 ICRMW Ainviuaaamvsig
Pa3usiudintRLazanndnluareuaialiagnandis dmaneia ussundiienans
Uszarsavredaniurnisidiiilewarn1segd eAtLarinauesagnnuang 9N

Ay i o o 1 o o | 1 3
uranunlaifienaslszaditestenduuasinauedlignnguansaUsunatlanamig
= t% v v aa ° Yo v a v
alviANANATaIusI BN ANaglunaniuy ICRMW muualiigaun1aiini

ada o

flamnz iy mnussudnaATRdy s Aresfgiugniuna Inagavaiduthiinng
neypaesgiuneiedl fumaudsiinsdunatunianvnnateansduny foniunsd
AviaTavanansiuivthiinergiumnauarldFun1sudsd@nasng | muanannasEndng
Fguazmunguang’ medunavizaindassnanasantensdndesiiangvanedas lae
AUzNITNNNTINR2an1TUnTlasd@nsussudNIfALazAsauAIas (Committee on the
Protection of the Rights of All Migrant Workers and Members of Their Family) ag1¢l
MussudnnmAuazarauaiaifianugilaildfueygaliidifiemielaliinem
athagnnpuang faadldFuanuduaresmudiuiianaeseyfoyndifaanisduases
Andraausauinamauazarennia dipaeLnquaANElUEENNLAzAN A AaAA AN

% ICRMW, article 5.
* ICRMW, article 16(7)(a).
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48 16-17 wevaydnyoainann’ 48 16-17 lanmvuansesuaunisliAuANATeIaIn
N3l TUENENALlATUAMNTINRENIINTYAVBITTAUNIIAINNITYNNINNLETNN
(deprivation of liberty) $aNTNMETINIAINNNTALAAN NN BRI HBIA0E° WTBNTLATU
n3UnileANATRIULAZANNTIEAENIANNTYAIINU TN AFUNITBINT I U N TR
o A v = = A a @ °
Fymiudszimanunie Asdiunulunisguanaiiessesnuiauniadillvinanuly
dszinady lasanzidenailyuinisvinanuludszmalaienie @y nasgnaziiia
A a \ o A o A 1% al ve v R K%
ansussy ludiuresiglanemaieisnussnudiamlaiunisdnany Ininses
U TR eus U N T AR LU UNR ATy RLead FIuEd AT UM uAN sy

a ar v

weniuLazussudinmAsesldfunislssiu@nsussay’ wanslasunisdnilas
ANATOILAZANNTILINAONIANNTY AN TN AG UM ST 0 U9 Ui nTnG® S5l
Uszimafung Asfiunuvlunisguanaidesesnuiiiumadnlivinludssnaau
Tnenanzidladailyynisyandulssmmlaneyng i nsgnazifiadyauseanu ludiu
rasiglananaviFeigiussdnnmAlFFune e fnh e friRseusanudia
AL T dy T Aresyiudddiuneienudneng R iuuas iy

7]’734?]’1[5][Fl@Qi@?ﬂﬂ’]ﬁ‘ﬂi‘%ﬂl&ﬂmﬁuﬂ\ﬂu
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2.2 ayFyanaLiudl 181 TALUTENAAWINWLANTY A.A. 1997 URIAIANIS

o @

59911521 sELNA (Private Employment Agencies Convention, 1997 (No.181))

LTEMAANIIIULANTU (Private Employment Agencies) HAMNANATYABNTELAU
nmsaamnuiluetemn ansgaussndelssmaratesAnsussuszndelssine
(International Labour Organization: ILO) mmﬁﬂL‘ému‘%ﬁmﬁmmmumnmuifﬂu@wﬁmmﬂ
Afuf 181 dadaatEmanmnauendy A.A. 1997 lagliAauranauesuiemanm
nuLeanTu (Private Employment Agency) 91 uaAasssa1viseliyanaiugaszain
wiaeauiy adliuinisaanaussnuludneeladnsugnils sondennsliuinng

° General Comment No.2 on the Rights of Migrant Workers in an Irregular Situation and Members
of Their Families, 28 August 2013, Committee on the Protection of the Rights of All Migrant Workers and Their
Families, para.5.

6 General Comment No.5 on Migrants’ Rights to Liberty, Freedom from Arbitrary Detention and their
Connection with Other Human Rights, 23 September 2021, Committee on the Protection of the Rights of All
Migrant Workers and Their Families, para.10-13.

" ICRMW, article 23.

® ICRMW, article 25.

¥ ICRMW, article 23.

"% |CRMW, article 25.
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Anmanulinusundany lasusemanmanulaladugdnymyilunisinenu usem
Anvmeiusanandlunisdugiueunassiumidesnu lngldlaiiugdyouazlid
ANANTUSNNTGUTEVITLT LT EMAa e uidadenuluaflvinaud
Aedszina dnafiunisludsemanasimun du widels ledansiusenaadds ¢l
nane msliusnesanann fsdaadlumalilvinuislssmasazdnmausianii
svulingandulszima™ vannisd Al e I ARLTENAANINN N TUATELIAGN
f9nsFUT0IRYBUINIUNUEIUIETNY 1TU uualiinigmAaasiasdinimsnnsdi
ﬂﬁ‘zﬁudﬂmumuﬁﬁmz@'ﬂﬂr;huu?ﬁm%’mmmummu%isigﬂﬂﬁL@ﬁamﬁsﬁy’uﬁugm SOHGN
AnBluneaNAILATAnTes” AN UUANLTEMARTNNUENTY Aedlaifiussstion
vizaldaneiugninusenafiufiuunadeld fesniudidmthimisgauiiieiuna
2R aUnN AT AR UenTuiuAsssalaavE e A A siugnanel ARl gl
114096 IUALULNNGUVEaE ML N TINIINENT1eaLF EN S AU el Fauily
Tifedsslamivasnunuuazrdsannnisinsnmiafufaununedauazgninauda

3. LUIAANLAEIURINLNITAAWITIULALNITATINIULTIUTTNUE

3.1 uanmisnalluazuurd iR lunisanuieiuadnailusssu (General
Principles and Operational Guidelines for Fair Recruitment) YBIDIANITUIINU
sEuINUszing

918911289 Direction-General 284 ILO Tuil A.A. 2014 o4 Fair Migration 1178
NNTANHNENEDUTIUETIN NANIT NITIALALNANTELIUNITI AN UL UETT N

15

dounilaranisdneiued1uilugssn (a fair migration) ** smsgulunsdnnauLas

nsansnuiniusssnaes ILO Mvualdlutenasiadn wannisvalluaziual sl

! Private Employment Agencies Convention, 1997 (No.181) article 1(1).

2 International Labour Organization, Protection of Migrant Workers in the Recruitment and Third
Party Employment Process: International Standards and Guiding Principles given by the Private Employment
Agencies Convention 1997 (No.181) and Private Employment Agencies Recommendation, 1997 (No.188)
(Thailand: International Labour Organization, 2015), 7-9, accessed November 26, 2021, http://www.oit.org/
wemspb/groups/public/---asia/---ro-bangkok/---sro-bangkok/documents/publication/wcms_448662.pdf.

1 Private Employment Agencies Convention, 1997 (No.181), article 4.

“ Private Employment Agencies Convention, 1997 (No.181), article 7.

1 International Labour Organization, Report of the Director-General Report I(B) Fair migration: Setting
an ILO Agenda (Geneva: International Labour Organization, 2014), 22-23, accessed November 18, 2021, http://

www.ilo.org/wemsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_242879.pdf.
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mMyanmueenaLiuessa (General Principles and Operational Guidelines for Fair Recruitment)
NANNITAINANUNAAINNITUTENIAVANNNTANATYLBINYURI8TENIN s ENAVATI e AL
984 ILO TlszinAgandnaedasdnisussnussuinalsumanaanasantatlszimnelne
IlamenTu® wusAaludesnisdrsuiiflusssuaesasdnisussnussndnatlssme
fanquszasdiitatastlosiunisduysduazussnuiadn Unilasdnduesursnusanis
meNﬁwmﬁmﬂmiﬂﬁﬁﬁﬁium%ﬂLL@zma‘u@faﬂmmdlua‘wdfmmzuqumi%ﬁqmu
anAldanslunisfnefiuaesusanuuazduaidliianalunswaundnsuuseudia
TRLazaNITNIUATELATIIEIUss AR UNNaLazLszinaAlananng’’

wannsialduaziunfiElunnsdavauethaflussuaes ILO Fanwneiy
nvsnelsEanaLlsEmALLY Soft Law MRdnmulifiiusznadivnanguang (non-binding)
domidealasiueydyniees ILO wagldiuursnunnnguualunnszuniAssgia
widlszmalnglafiiusnsdinanguaineidesyniuiunannisuazuual fiiRdana
LLﬁi‘mﬁﬂmﬂuvaﬂfmiﬁqﬂ@'wfJﬁﬁmﬁu%ﬁu%ﬁwumluﬂgﬁmﬂyﬁé’ﬁumeuﬁu°‘|
flszimalnglfddneaniulidn IL0™ annns@nmnfAdenudn nguang wlaune
uazuurfiRnesssndlnadadlvnjiuaanadasiundnnisialluazuua il
nsdamiauediaiiusisaaes IL0 Uk doulsziAuiideninanades anfiituy
fadiadmiuussnudamaluFeddnsuaziainwlunmIniIsiuaziasareses

1 ] v ¥V a o 5 9/19 o Y o ra 3
b1 ngum&iumgmmlmmmummwmmmmumwmeuvl,m V]']IMEI\ﬂNNﬂ’]ﬁ‘[ﬂ\?

1 Aszmalnelidneniiu mu%ﬁnalmﬂﬁugmmm ILO (Fundamental Convention) 6 2171/a1n 8 @11l 1a)
Tl A unAguddygiaaiunimanguiaziasansases (eudyaneiud 87 wazeifud 98) uazilszmdlne
1ﬁﬁmmﬁuﬁifam%ﬁa;mﬂﬁﬁmwdﬂﬁfyziﬁﬁuLLinm'mzuummgﬂuua‘qmmmdwﬂi:mﬂ‘ﬁ'&'mfiﬂ Governance
Convention 41131 1 atiu A1n 4 Aty uazauddyviunaiadedus 8n 12 atfuain 178 atiy

7 International Labour Organization, General principles and operational guidelines for fair recruitment
and Definition of recruitment fees and related costs (Geneva: International Labour Organization, 2019), accessed
November 26, 2021, https://www.ilo.org/wecmsp5/groups/public/---ed_protect/---protrav/---migrant/documents/
publication/wcms_536755.pdf.

18 lusziuninia Asia - Pacific fladsingnisfunannisaes the General principles and operational
guidelines on fair recruitment 484 ILO 11 A1szNIALIYMA (The Bali Declaration) lafunisiusadlunisszgu
Asia and the Pacific Regional Meeting A5s7i 16 #inva Usumasulailide lusuil 9 suanau 2016, 4o 8
MMNUAIN “enhancing labour migration policies based on relevant international labour standards that: ...(b) are
based on the General principles and operational guidelines on fair recruitment (2016), including no charging of
recruitment fees or related costs to workers; and the entitiement of workers to keep in their possession travel
and identity documents”

1 ﬂizmWﬂ,maﬁﬂzﬂﬁﬁmmﬂwﬁ@méé@mgwmmﬁmammmwdwﬂizmﬂ"luf’i‘m Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No.87) Wa¢ Right to Organise and
Collective Bargaining Convention, 1949 (N0.98)
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AVNINUTINUABIUTINUTN N TP LU s nalne

yil uanmflaaindaureanisdannenu nMrduaresursuinaaAotng
saus lagninuualdlunseunynif “ILO Multilateral Framework on Labour Migration
Non-binding Principles and Guidelines for a Rights-Based Approach to Labour Migration”
0t LA, 2006 FaanannstlazaaaanATgIULIIUIETI ST AR T UL
i nsaunynAGInanANATasL iR Alunstheiunazaiennudilase
a?”gmz;ﬁLﬁm%ﬂumiﬂﬁﬁﬁﬁimmmuﬁLﬁum\iL‘ﬁ"]Lﬁmﬁy’qgnngumﬂLL@xﬂmﬂgww
LazAvBNYHETUIadus I uNNTAlidanuzerls

3.2 ms%’ﬂvi"lm'mmnmszwz’w%'giut?mms%’mmmmwamuﬁwma

(Bilateral Labour Migration Agreement)

LUIAANITAAVINANANATENINNT T N TAANN UL UuTNTIA 1Hunsdn
yamanadlugiunusudioynnssninalssmadadinagniuiglisgnadaal §idnia
dannad IaganaynluaneuzdennaseAUNINIANTULUNINIA NITYINANANGY
Taidluansugladutewndunisuimedanisenandnuauliianndaendisly
MIghein NsATNANANAITIANETY AYIFBIRANTNMENNISANSLISTULAYAND
symeruinvuelilungmanasywinsssmaariusng 7 MOU fuusmanmsuagisns
FTUNITFIUANITTANIIY 11991990 Lazn19aandy Tuunaaseinisinnun
UIULAIANNELTIL Tag MOU izwjfmf?”gﬁLﬁﬂﬁmﬁumﬁmmmuummﬁwmu
U UINNuAL anautle 2 aneoue Taun ﬁuﬁﬂmwL%‘L%wdﬂﬁgﬁi@ﬁ*g%ﬁsiﬁwm
u?ﬁwﬁmmmuu@zﬁuﬁnmmLsﬂ”ﬂslmwdﬂﬁﬂﬁi@ﬁf"gﬁL?Jmlﬁu?ﬁwL@ﬂmuﬁﬂmﬁummﬂu
M3dmvnanuld dnelsynisvasis 1 MOU sewdnatlssmalnadilssinaiteurig
i Uszinaans Ussmaiuys uaztlszmadiounn dafunsdiilsamdlnafiulssma

Vo = 1% | v
E’\JITLI LL?\N’]ULLﬂzﬂTzL‘V}ﬂLW@quuLﬂuﬂiﬁLVIﬂﬁq\J’ﬂﬂ LLTINTU

20 endinyymed ILO uazAnLlsznmaTiAeadasiuusssudngi 1§iun The Declaration on Fundamental
Principles and Rights at Work 1998, The Migration for Employment Convention (Revised) 1949 i.ag The Migrant
Workers (Supplementary Provisions) Convention, 1975 (No. 143).

. Commissioner for Human Rights. Migration, Human Rights and Governance (Geneva:
Inter-Parliamentary Union, 2015), accessed November 26, 2021. https://www.ohchr.org/documents/publications/

migrationhr_and_governance_hr_pub_15_3_en.pdf.
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4. WSESIEAIUUANITLIUITAANITAITNINIUARIAUAINATD
W.A. 2560 WATNHUNILTLNLITD

WILIEINIUUANITLTUNTAANTNNINNNNUIAIAUANNANT W.A. 25607 1sznaul
ANEEIULBINITIANINULAZNNTANN UL U NI R LUt LRe U wazlanvun
ANHENNTBY “NNTUNAUANNANINIYTINIUT 97 “N19ANEUNITLIA 7 LNaUNAURIIANIN
Yar v v ar 1 v kg =) Y o K
IesuayysbidnanlusmennansmungranadsaaaudianelATuANANANGS
A o o= v Ao o UYao o ! = o i
wratiufinAnadnlanigunalnevilinuigunasedlsemavzenauleugrediguiadn
ANEINTITANUINNUHNTUALUUNEAIULsEnA  TagaslANLTNNIMTaAIALLIUNTE
Laifima® yinliawsnesnoNegnalanae AN TaamuAINNg NI LTA AN e

! o aay yveo % 1% ! o = v o A
wALTSudn ANLATUNs AR iR uTuinAad lasE NN T TN TW A
ANAITENINTTAINAININOUTEAIALUNIRRLIUATLENBANNTINTBTENINANIA UAT
MFAATIINTBUNTANEUNINTARLLABEN LI ATINAZ AN MINNTIAVINATYTUNIANIUTNY
TummuauasgniAeteltlsz@nanin ldsda wazdnnisanldanaatneitlss@nanin®
Ml AnARNaIRuNAzAiiuInINIsazlsriuanasins A iums s sang iy
NNIANNNY ANTTUIUNNTEINALUTIUNATLANNUATZEZLIAINITANNNI AN B 1]
nauszmArunee el anENIMLATLINIUlATUNSANATEIR NN UM L LATH B

UfiAnungusnsvelssinana” dougdnmanusesiuiFEmasnsiiaumnniuias

2 WaEsmriMUANIILTMNIAANIMIINLIIALANE WA, 2660 3R 5 MYl “AuFnadng”
wanefa “yanasTanaaslafidnaiing « dandu yaesiiegluanumanaausnsinanaldnguanamaims
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0 Agreement on the Employment of Workers between the Government of the Kingdom of Thailand
and the Government of the Republic of the Union of Myanmar, article 1, para. 1.

o Agreement on the Employment of Workers between the Government of the Kingdom of Thailand

and the Government of the Republic of the Union of Myanmar, article 1, para. 2.
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o Agreement on the Employment of Workers between the Government of the Kingdom of Thailand
and the Government of the Republic of the Union of Myanmar, article 6(2).
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e Department of State, the United State of America, Trafficking in Person Report 2021 (Washington,
D.C: Department of State, the United State of America, 2021), accessed November 26, 2021, https://reliefweb.
int/sites/reliefweb.int/files/resources/TIP_Report_Final_20210701.pdf.

* Ibid., 548.
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