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Abstract

This paper provides a comparative study of the Thai and Japanese Bankruptcy
Acts and proposes a rearrangement of the ranks of preferential rights in the Thai
Bankruptcy Act. Particularly, according to Section 6 of the Thai Bankruptcy Act, a holder
of preferential right shall be considered a secured creditor only if his right can be
enforced in the same way as a pledgee. Moreover, the preferential claims under Article
130 of the Thai Bankruptcy Act do not embrace all general preferential rights established
by the Thai Civil and Commercial Code. That is, a preferential right in respect of
common benefit expenses, a preferential right in respect of funeral expenses,
a preferential right in respect of money to which an employee is entitled in return for the
work performed for the employer debtor, and a preferential right in respect of taxes shall
be treated as preferential claims in bankruptcy proceedings. But a preferential right
in respect of costs of daily necessary consumables is excluded and is considered
an ordinary creditor under the Thai Bankruptcy Act. While embracing all preferential
rights under the Thai Civil and Commercial Code into Article 130 of the Thai Bankruptcy
Act may bring about consistency, this may adversely affect the rights of other creditors
who are unaware of those rights due to the absence of publicity. Moreover, unlike the
Thai Bankruptcy Act, a claim in respect of common expenses is considered a “claim on
the estate” under the Japanese Bankruptcy Act under which such expenses can be
paid from the debtor’s estate at the very beginning of the bankruptcy proceedings.
Unfortunately, the concept of “claim on the estate” is not recognized in the Thai

Bankruptcy Act.

To address the aforesaid issues, this paper explores the Thai supreme court
cases, and relevant theories in comparison with that of Japan. Moreover, the provisions
of the Japanese Civil Execution Act and Bankruptcy Act are synthesized as they provide
some guidance on amendment of the Thai Civil Procedure Code and Bankruptcy Act in

the future.

Keywords: Preferential Right, Secured Creditor, Claim on the Estate, Thai Civil and
Commercial Code, Thai Civil Procedure Code, Thai Bankruptcy Act, Japanese Civil

Code, Japanese Civil Execution Act, Japanese Bankruptcy Act
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Ariizumi’'s Commentary Civil Code: General Provisions, Property Rights, and Claims. 7th ed. (Tokyo:
Nihonhyoronsha, 2021), 50., Kaoru Yunoki and Takio Takagi. Security Property Law. 3rd ed. (Tokyo: Yuhikaku,
1982), 41

N Sakae Wagatsuma, Law on Security Interests, rev.ed. (Tokyo: lwanami Shoten,1971),16., Yunoki
et al., Security Property Law, 3rd, 5-6., Takio Takagi, Security Property Law, 4th ed. (Tokyo: Yuhikaku, 2005),
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8., Kouiji Oumi, Lecture on Civil Code Ill: Security Interest Law, 2nd ed. (Tokyo: Seibundou, 2007), 3., Makoto
Takahashi, Security Property Law, 2nd ed. (Tokyo: Seibundou, 2010), 32., Hiroto Dougauchi, Security Property
Law, 4th ed. (Tokyo: Yuhikaku, 2017), 8.

° Shigeru Kagayama, Modern Civil Law: Security Interests (Tokyo: Shinzansha, 2009), 269.,
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17-18.

e Dougauchi, ed., New Annotated Civil Code (6), 131.

" Ibid.

8 Wagatsuma et al., Wagatsuma and Ariizumi’s Commentary Civil Code: General Provisions, Property
Rights, and Claims, 52., Nagayuki lkuma. Security Property Law. 2nd ed. (Tokyo: Sanseidou, 2018), 208.,
Atsushi Omura, The New Basic Civil Law: Security Interests. 2nd ed. (Tokyo: Yuhikaku, 2022), 194.

o Seiji Kawakami, Lecture on Security Property Law. (Tokyo: Nihonhyoronsha, 2015), 45-46.,
Takashi Uchida, Civil Code Ill: General Theory of Claim and Security Interest. 4th ed. (Tokyo: University of
Tokyo Press, 2020), 686.



17 i) : :

O1SENSUTMACS UMDONENaaUISAOS o] j TR 15 aUUN 1 unsinU - Tnuieu w.A. 2565 161

[

seourity) Intmslafiasmsnsaunsasiiiividlunsdiseminddaiuinguiisfudnadu
adamEanInduardnsaning™ lunsdlaesuansadoynRansanmumng 336
wisszaaangmanauisdijuiildFonesnnraansdelunsdiiaginnsdnadusie
tlandnyau wivislunsdiininddafuiquis gadvdafyduiiedmdaming
TudowrasyFuansiniladnTanindfnldimuateulilunrareunsesly Fatiny
PRI 333 Wintlszanangvaneuvisdiu Wesimsleusaninddaiuinquin 3aava
11ludn Av3esih3avdamnenazlifamasioninddafuingussuanaludan i
Woduarasnmulaanitlunisvingensan’ atdlsfid manseunsesiueadlsad
Tidniludwiuyiadndviome netmedunsdinenfadniluyamodonianing
éﬁvqm?ami“w?ﬁfq@g'ﬁu@ﬁqm?mmvwﬁﬁu%ﬂmamLﬂuf?mqumﬁuﬁw% ANNTATT 313
uwinlszaaangunauiedii lunsdh Suavluyainendelulauss dunesiiAeanlilu
TrausaiuaznanaanifhuinguiFudva samnn 317 wislszananganaunadiu
warlunsdh3naviluyaiuraeueziAi aafunsiifaudinraunsasiuagnanannly
AQUVLFNANE Auannan 318 wistlszananguanaunadiiu faiu wuaRanguing
ArmsdssuiiiuiFadnavomniuiunslssiunetseniibifeamsasaunres
tutexliauivnng

a

2.1.2 Uszianuazaraumsbasudissullaaysnans

N A °

neiuFesngnimustulaenguangieiuas A LTeENEEuNTedssy

U

a

UTHN
3

=)

a

IilnaanizanadnglsrasanigazidinsuannisvindyyinsuusAnas ey

(Liberalism)”?  Gegnstilutiidniusansnsanvunilenlalaedasy ysnansniu

a
S

dszasanguanounatuiiaaslszinn laun ySuavsandny wasyFuansnes uay

] q

Hanfulunslafudnsentaeil™ dsenisusn YTnEVEanTysunnmsn 306 wiatlszang

nguanawnsetu lawn (1) ysnavgluyaaildanaiedsslamidusaniu @) ysnansiu

HAAMNANAUTNNTA9U (3) YINANTlUYaAUaIAN uaz (4) YINANTluyaALATE

Q
a A

gUlnatTinAduadulszandu Inelunsdiniliiviiuanaselysnansansinglviteau

)

FNAALNTY AL luaAgY 306 wiisdszNaangnuneunatu ANNIATT 329 Wi

0 Wagatsuma et al., Wagatsuma and Ariizumi’s Commentary Civil Code: General Provisions,
Property Rights, and Claims, 527.

1 Uchida, Civil Code Ill: General Theory of Claim and Security Interest, 679.

2 Masaaki Katsumoto, Security Property Law (7). rev.ed. (Tokyo: Yuhikaku, 1951), 144-145.

1 Dougauchi, ed., New Annotated Civil Code (6), 1157-56.



162 TN 15 aUUA 1 UNSIAU - DNLEU W.A. 2565 ,\m j SANSUTAMACS UMDNENAEUISAOS

Uszanangmanounsdiiu ludauiyin@namudssananguanounsdjiuinnudnius
o o wa v A | o o o o P A a | @ P
nunszsTlyRanara sl uet a1 Aty A nItluedyFuansluyaldantiie
Usrlemidusanniuuassuansluygannndniusnisdnsny laosuansluyaaildans
P a1 o A a | v P o a | A o
walselamidusonniu Ae YFuansluussaAldanaivansaiunigsing < ieinem
NSWEAU mﬁfﬁwzﬁa&l%LmeiLL‘u'qszﬁﬂﬁwﬁaummqﬂmﬁlﬂaﬂ?ﬂmﬁmL*-'Tﬁuﬁﬁwmﬂ
| | Y = o a a s 1 Y o o aaa I ¥ o144
viu Alganglunisaanzidauedamnzaning pildananisinseinyaiayaeas (um
AMUTHANBLULARNANAUSNI9N9U Ae YTnEnBannsnyaaalalevinanuliasing
saitied wu gnaslundin® Tnaysadnsluyapndniusnsdsnudliantnens
Ruifeuyinty widsanieduiwiaansay (FIANINEAAgIga TuN 2 Mueneu
A.A. 1969, Minshu Vol. 23, No. 9, p. 1641)"® uananimuLuIAANG #)N19391N7ATN

a A

ALl U YT NANS LUy AR NANAUSN19A99Y wnRasunludIuTeY

3

ANNANAUGITMI AR LazAUgNA Ll fBd A mANTUS LuAN HuEaa 1N 84N
wazgnansusnenala’ Aedu ANdNRuENITasutuALliAaialanIEnIties

ANANWUSANNATYUNANMINNYINTY WAEINTNT B AN NENRUSINF TN

A a a o

FavinaednazaNdNAuiINdysaunuanson™  Taglunstlaeyinansandoy
A o a  a A | Y = 6 o | [ a a  a o o ¢
miuFuanslugaaildanaivesslaaiausniuuasFaansluya A diiusnis
v a v = G a ada v = o  oa v
enunegnaliRenlaundsznsaznaaiudnssanfeaniionamindaunels
ar a ¥V a L d = 4 ! = | ar
wizsUyriRaNara U0t ([@eazlinannmusviduasellnamay)

TunstliFnaVstedNTaMIne musna 311 uiatlszanangmaneunaciu

a a a

eiun (1) Yssanslugainadansaming (2) yinansluyainendelulsausy (3) usnans

4

Tuyafuau (4) YPnansluygadnendamnianing (6) YTnansluyadenadsmisuning

a a a Aa

6) WFnAnslugarNaniug liuguietls (7) Jinansluyarussnunandnss uaz

(8) YFn@nsluyarusanuneagramvniss lnglunsalnfidminanasediysuansivile

3

FusunindlilsAumuaiuaa yisansluyarinedansaming yanantluyain

“ Ryohei Hayashi, ed., Annotated Civil Code (8). (Tokyo: Yuhikaku, 1965), 110-111.

" Joid., 113.

1 Yoshihisa Noumi and Shintaro Kato, eds., Systematic Analysis of Issues in Case Law Civil
Code 3: Security Property Right. 3rd ed. (Tokyo: Daiichihouki, 2019), 60.

17 Bunjiro Ishida, The Complete Revised Theory of the Security Property Law (2). (Tokyo:
Yuhikaku, 1948), 700., Wagatsuma et al., Wagatsuma and Ariizumi’s Commentary Civil Code: General
Provisions, Property Rights, and Claims., 51.

'® Tadashi Ohe, Requirements for Civil Code (3) Security Property Right. rev.ed. (Tokyo:
Daiichihouki, 2018), 61.



i i)

QSANSTTMACS UMONENAEUISFIOS d 5 j UA 15 oUU 1 UnsiAW - nweu w.A. 2565 163
\ %

a

anAtlulssusnuazTuavsluyaiuauianslasuissnilagluaiauipaniu uasians

T U s s ninauLFNAN B Uy NINAIVNTHNIWG LazyTHEVEluYATNENAIMTINTNE
Aa alf Yo o £ a A & o a o a A ! @ o
NENBLATLTIEMUNeULTNAVE LA TaU EENTHNINE WAz TNEVElUYaANNEATUG
Tfiuguiells YFAVElUYAAILINIUINENANTTHLATTHANELUYAAIUINULIND
QREUNIINNANBLATUTIssutlagluaaumamy LAlATUTITENENAILTNENEILYS

Feanadasaning (1 (M =@©@) =@B)>@)>(6) =6 =) =(B) MNNIRNT 330 1777 1

wisdszananguanaunadlu

Q

Tunsdh Suavamilaadaniaming aamnm 325 winlszananguaneunadii
laun (1) ysnansluyainmedansuning (2) ysuansluyarineaiieamiv
adarBaminduas (@) Linavsluyatamsadimniaming nalunsdififidmiivansse
ﬁiﬁmaﬁiﬁmemﬁfaﬁwﬁuﬁwﬁlﬁﬂqﬁumwzﬁ’ﬁﬁuﬁﬁmajﬁ%‘lummﬁ 325 uWstlsesng
nvisneuadiy muana 331 assA 1 uistlszuaanguaneuradily

A a a A o

atalefin nitssiAuudaiussmiasuansaninyiuEaavsmiladamnsaming

3
s A a

wiayINasmilaadmTuning Yuansintledonianindviayinansnile

3

afasaninddeniians liiudiseniinen uwsnsdiysnavsandnluyasildanaiie
Usglamidusaniuiniuniiansliiuissuiinew fuanivtedumtamindvisesuans
qq'q

wilaadazaming ausnn 329 9736 2 winlszanangyan sy uaglunsdli
dszifinudeiussninauansiniloadmnianindiunisaiues Ysnansluyainm
adn3aminduazFuantluyaiiaaiadmivedomunindtenfiaalarudsenil
NAUNITINUEY LL@ZQ?N@W%THH@%@“H’]ﬂ‘ﬂ5@‘1/1’1?34%‘?Wﬁﬂzﬁaﬂ%iﬁqﬁwfﬁizﬁﬁﬁ@uﬂﬂi
Sruoaenzusllunsdiiinissansdoulinieuwdawintu musnng 337 fannm 339
wiszanangvanauradu

L - o é’ ' L g 1 i
2.2 ﬂ'\iiﬂiﬁ‘ﬂ'\‘i%ﬁuﬂ'ﬂum’]N‘W‘a‘z‘a"]‘ﬁ [31] ﬂ’]‘IﬁJQﬂUﬂﬂLLW\iCﬁﬂu

o

NIRYFHANE NN UM Bt aNaINafan s NaNElnT Ut szuiinen’® TnayH

BudvibenatidumansuesmilasisdumenennanaiLLnal aniufaninegdu
mﬂqgﬂuﬁ%qLﬂuﬁmqLL'1/i<1‘1ﬁ34§‘1/1%LL@$§ULﬁuﬁiéﬁmmiﬂqﬁumm@mmmmﬁmdmmﬂﬁf
VANNIUALALITNITANNNIATY 180(1), NIMTT 181, H1ATY 189 WAZNIATT 190 WIS
Wimwﬁtyfy”ﬁmiﬁqﬁmﬁLLijﬂu LLﬁiwmLﬂum‘ﬁlﬁLfﬁ”ﬁuﬁﬁlmﬂu@ﬁqﬁmwmmmmm
wuwvialyl fFsaandanansadnsalunnisfuaidanailaenimeedaminduscean

19 Dougauchi, ed., New Annotated Civil Code (6), 143.



164 TN 15 aUUA 1 UNSIAU - DNLEU W.A. 2565 i j 218aNsUTAMACS UMONENaEUISAOS

fanslasudnseniinounuuns 51 993A 1, 2RI 87 299A 1(4), NMI 133,
NWATY 154 2794 1, NN 188, NIMTY 192 LATHNAT 193 999A 2 WaNTEaTnyolAng
eduaRuiadiy vanani lunsdifgidvdadyRavsmileadm s amindviofs
Fudvdmileadunianing winludulifuaafing$3amedafuafiefumeléan
afaanIngTlulsyAuns sl (execution against earnings from secured real
property) A1NN1TUNe&nTNNIwdaan i ﬁﬁﬁm?ﬁmﬁﬁqn@'mﬂ@mﬁﬁm%iﬁ%uﬁwwﬁ
AOUANNANTNBFIMBUNINGTL AR 180(2) Usznaumlaunmg 181 Wi
‘Wivm‘nummmmwmumqumﬂu muiummmmmmmmmm wliEh Fadvaandy
.,,mmﬁmu@m‘wmummmmmuunmw wrinnstidumNanBtuafainisszy
Famindauitazaniiunatiad ammmmmmmmimmmmmmumﬂmmmmmmu
yinldnindaunmuneasgnuilupaaiedls”
yniansoslugaanient] a.a. 2003 lunsdifignuildugaseunsasdmniaming

a A

FihsuaviviledonFuninddanliaansadiidunistiivananenaaiauuusialyl
Fomsanindaanannls el Lﬁmmnﬂgmmﬂﬁﬂyajﬁlﬁmiﬂaﬁumm@mmmmm‘uﬁfﬂﬂ
TunsdifagfadldFuanniusenaingnuilvdegnuildaneudaniuninddanandl
PIANIATY 190 WinszsatinyaAnatiduafuriadiuin otdlsfinm mﬁ?ﬁngumﬂ
mﬂu‘ummﬁuwummmmuammmmwﬂ“lummmmﬂumammmmmuuwﬂﬂim
i umummmmqrm'wqanqwmmm&mqwm’m"bdmmvm Framgiilunsutlafaa
wezsrminyafAnistiesduadunadilull a.a. 2003 mimﬁimwmmumummmh
iinnulsdunfanansofedarianinddafuinquis Sudvdangnuild g
Fuadudedanianindldtuenasigainiafioguenfudvamviledmiaamingdna
NOVAEABANA AINNIATY 190 2977A 2 LmewiwﬁfyﬁﬁﬁmiﬁqﬁuﬂﬁLLquﬁﬂuz‘
atdlafif luszninmsfiansanadgiiyFuandviedmFanindlisunsniumias
rafnArasinnaielisyiunssuiunstindmrsamindtaiiuinguin Faanaan
Qﬂuﬁmmﬁﬂwﬁmmﬁqﬁumaﬁ ﬁy'\iﬁl,wmmﬂumimﬂﬁ%ﬁmﬁﬂwﬁ”’wﬂ@ﬁmimﬁ'fmm
yFuansmtledansanindletaswrala®

% Ibid., 144.

. Teiichirou Nakano and Masaaki Shimomura, Civil Execution Law (Tokyo, Seirinshoin, 2016),
341-343.

2 Hisakazu Matsuoka, Security Property Law (Tokyo: Nihonhyoronsha, 2017), 277.
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2 Makoto Ito, Bankruptcy Law and Civil Rehabilitation Law, 4th ed. (Tokyo: Yuhikaku, 2018), 479.

2 Ito, Bankruptcy Law and Civil Rehabilitation Law, 222.

% Ito et al., Annotated Bankruptcy Law, 3rd ed. (Tokyo: Koubundou, 2020), 511., Katsumi
Yamakido, Bankruptcy Law. (Tokyo: Seirinshoinshinsha, 1974), 160.
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% Ito et al., Annotated Bankruptcy Law, 757.

& Hideo Saito, Masanobu Asagami and Reiji Hayashiya, Commentary of Bankruptcy Code, 3"
ed. (Tokyo: Seirinshoin, 1998), 179.

2 Morio Takeshita, Takeshita Ogawa, Junichi Matsushita and Kouzou Fujita, Compendium of
Bankruptcy Law (2) (Tokyo: Seirinshoin, 2015), 142., Saito, Commentary of Bankruptcy Code, 648.

29 Masaharu Kato, Compendium of Bankruptcy Law. 16th ed. (Tokyo: Yuhikaku, 1935), 99.,
Morio Takeshita et al., The Large Commentary Bankruptcy Law (Tokyo: Seirinshoin, 2007), 408.
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Ibid., 481.
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" Ibid., 461.
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