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Abstract

Tobacco Plain Packaging is the legal measure enforced by government in order
to reduce consumers’ incentive. Such policy has been first launched by Australia,
which adopted from article 11 of WHO Framework Convention on Tobacco Control.
The restriction of using trademarks, however, affects trademarks owner in many aspects.
This article analyses legal issues regarding plain packaging possibly used in Thailand in
the future especially the right of the owner and the subordinate legislation. This paper

could be useful for the revision of the draft of the Tobacco Products Control Act.

Keywords: Plain Packaging, Trademarks, Intellectual Property, WHO Framework

Convention on Tobacco Control
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Uszinmeemnndefulssmauni FalfunnnsmenviuunSouvse Plain
Packaging @funildlunnasnisAfiingusrasdlunisandnuaudguyviuazilosiu
wnpulidniamsteyiainiedu wiadndlsid anpsmsdnanaFouadeuwany
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2.1 NIMTNN9TIR9EEL Usa Plain Packaging Aaazls

NAINNINARAUIITeIFe1 (Plain Packaging) Maneia anmsn1sisginvue
siunmesnans gl uifgeuesidlng 1wy nsimundresaananinm
engulniuanlifsgaanuailarasiizlng wansiideuuazglnmiveasmsiiing
g1gu uLLAdnEIIasdantansAuars umiaresdanteniedn nadlld
\ATaanan A LuianaRAumengy fusu Talrzvaeaanndaiiulszmausnd
e dunmsnsil InetTuadlu the Tobacco Plain Packaging Act of 2011
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2.2 fanrasmslfunnsmstasBaunazlszinaildannsnistasiFe

1Tl A.A. 1986 WNNETN9LABIANLLAUBULIANARLITTLNALALIAINLNIY
mmInsAILANNElnAIgUEIEMaAsugLLLLie LT AR L T udthaauey
FgunafuiuaslaimunuuanaAniunisasuangluuugasussqlaaivualinauiy
Tﬂmquﬁﬁm@ﬁwummﬁu fenniguativduaualatianamenandlunssesAnisan
naguivElasmsauamslasnsaaTiinsaauANguuses pidas peFanuloneil
91 “the Coalition Against Tobacco Advertising and Promotion™ 11l W.A. 1989 nanaq
Wiaslduiu ansgeinnansliiuuiansfnduiaiulagAndniguiansarLAN
stluitsraiusienguvesenyialaelitigiunnmingiu (@ Uniorm typeface) enkine
wazilsznausedfeulnman i’

fanlull A.A.1996 Ansantsegnaesadamesanisaundalan (World Health
Organization- WHO) 1szinaaandnlaizeniadliinisdnyinanannadliunissaniuan
duaudguy’ Tnseydynnatuifinagniulssmanidanndndafand “nsau
AYRYYIIIAINITAILANNITUTINAENGU” YT (the WHO Framework Convention
on Tobacco Control: FCTC) lntllvilszinaasndnatiunisilesiu anuazacuiauanuoy

®  Rowena Dela Rosa Yoon, (2015), Tobacco giants target Australia’s plain packaging legislation, Retrieved

January 10, 2016, from https://asiancorrespondent.com/2015/10/tobacco-giants-target-australias-plain-pack-
aging-legislation/,

* Tobacca tactics, (n.d.), History of Plain Packaging: Developing the Intellectual Property, Retrieved
January 10, 2559, from http://www.tobaccotactics.org/index.php/History_of_Plain_Packaging:_Developing_

the_Intellectual_Property_Argument,
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MPAUEINNNTIE 29079 “MsAIuANLSTAAIT” fae® 1ae FOTC muuminnsiguoy
peanandunenguldlu Aricle 11° nsussqiivvieussinilaaainnandumenguy
(Packing and Labeling of Tobacco Products) %qﬁmi:ﬁqﬁag ViU NTUTIANLYBATAed
Tl ludnsgiiflunsdadiunisnandnineieguiagianisle o videanavinly
quslnadnlaie ilunisvsenasaiadlafafasfunaninmiongy Dunanie
BNGU NABWITENLNE ATABINNITUARIALABUAUGLNNLATINE18INITLTINALNgL
sanBamiFausng 1 narmusliiaunelaasanudslsiteandifasay 50 sasiuiinans

5 aa ¢ | a ' aa ¢ oA A v
JJ‘I@uﬁi‘mix‘iﬂLW'aﬂ']TLLNUTIﬂﬂEl'WQU, (N‘]_]'L]) LANRITLHELLNG E‘auﬁimi\iﬂLW’ﬂﬂ']ivLSJUi‘Tﬂﬂingﬂ, AUAY

\ile 28 $usnAw 2558, AN : hitp:/thaihealth.or.th
® FCTC Article 11 Packaging and labelling of tobacco products

1. Each Party shall, within a period of three years after entry into force of this Convention for that Party,
adopt and implement, in accordance with its national law, effective measures to ensure that:

(a) tobacco product packaging and labelling do not promote a tobacco product by any means that are
false, misleading, deceptive or likely to create an erroneous impression about its characteristics, health effects,
hazards or emissions, including any term, descriptor, trademark, figurative or any other sign that directly or
indirectly creates the false impression that a particular tobacco product is less harmful than other tobacco
products. These may include terms such as “low tar”, “light”, “ultra-light”, or “mild”; and

(b) each unit packet and package of tobacco products and any outside packaging and labelling of such
products also carry health warnings describing the harmful effects of tobacco use, and may include other
appropriate messages. These warnings and messages:

(i) shall be approved by the competent national authority, WHO Framework Convention on Tobacco
Control 10

(i) shall be rotating,

(iii) shall be large, clear, visible and legible,

(iv) should be 50% or more of the principal display areas but shall be no less than 30% of the principal
display areas,

(v) may be in the form of or include pictures or pictograms.

2. Each unit packet and package of tobacco products and any outside packaging and labelling of such
products shall, in addition to the warnings specified in paragraph 1 (b) of this Article, contain information on relevant
constituents and emissions of tobacco products as defined by national authorities.

3. Each Party shall require that the warnings and other textual information specified in paragraphs 1 (b)
and paragraph 2 of this Article will appear on each unit packet and package of tobacco products and any
outside packaging and labelling of such products in its principal language or languages.

4. For the purposes of this Article, the term “outside packaging and labelling” in relation to tobacco

products applies to any packaging and labelling used in the retail sale of the product.
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anuslaisndn¥osas 30 sasiufiuanavdn’ Tnaorauanaiuglnnviedydneo
viafndnuRly uananiludasiauansiayaraasfidaasaansngan sy
UszinAaeaandafiunidumaaniinaes WHO daynyiu FCTC Adléinen
Article 11 anulfuldiiluilennelumsanduougguvilaesznaldnsesmiygFoes
yu’?uuuﬁﬂu A.A. 2011 11378 The Tobacco Plain Packaging Act 2011 lagiinatiaALld
Fausidudl 1 Fuanan 2012 Husuan TneivungtuuusessesvislugtuuuFaude
finnsrvundsafiud@idaanznan Olive) feiinnsdanetidliifuniennsuessnasniiion
“mafiRdeaanznan” via The Olive Revolution® AiNsrMUARLMTENIANITAN LA
mwﬁmﬁau‘iwmmqu‘? (Health Warning) uazsanasnisnaasniludszidunsznusa
andreaAdasuanansiigaranmstuaTnagilsznaumsldiaFasmananisdn
wialalAduiuusasywsualilidanianesdunulasigasimuagluunidnusuas
faumds Maditeifunslaliiuiifegeensadlasesiuiindlunn@endondnioue
snguynaiaraindslulssnauaztihdnannssszng vonlavimuagilnesion
LAZNNBITYN
Ineluilaqiulrandlofuaudifulrznafiassmadanuaziulszinasnua
elrildninslszndldannsnnsnesSoumulszinasaanndauaziisduldacay
NaNTUda uenanfiavagsenanansviselszmasinguldUsynAldunnsnissedey
Tataginaldiisdnasnaiunmamslunanddl a.a. 2016 i

2.3 anudlululalunisldunnsnsdasEaululszsinalng
Uszinalnadudailadsenaldunsnisaas@duuastailunienis ianenig

ge4FtufAuiuiiANAnTaInIENIansTugILardeaLiiulsviAunanisand e

" FCTC Article 11.1 (b) (iv) of the Convention specifies that health warnings and messages on tobacco prod-

uct packaging and labelling should be 50% or more, but no less than 30%, of the principal display areas.
Given the evidence that the effectiveness of health warnings and messages increases with their size, Parties
should consider using health warnings and messages that cover more than 50% of the principal display areas
and aim to cover as much of the principal display areas as possible. The text of health warnings and mes-
sages should be in bold print in an easily legible font size and in a specified style and colour(s) that enhance
overall visibility and legibility

& Rimmer, M.. (2012), "The Olive Revolution: Australia's Plain Packaging Leads The World,", Retrieved
June 10, 2015. from http://theconversation.com/the-olive-revolution-australias-plain-packaging-leads-the-

world-8856,
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" General Information, (Geneva: WIPO Publication), 14.

®  TRIPs Agreement, Article 8: Principles

“1. Members may, in formulating or amending their laws and regulations, adopt measures necessary
to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their
socio-economic and technological development, provided that such measures are consistent with the provisions

of this Agreement.”
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1 LB0BTTOTIN, (2555), ANB LULATINNIENITATUAZNIATNNTNNETNINYDIGT NTAANHINITIN
wazgaian1sldiATasunnani1sAlufanIsengy, eARANEY, (MWW AaUA1aRTNUI TR,
Az IRAART AUNAINTOBIMNANENAL), 59.
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" Benjamin, C. A., (2008), “The WTO Framework Convention on Tobacco Control and Trade Related
Protocols,” in Reconciling Environment and Trade, Weiss, E.B., Jackson, J.H. and Osterwalde, N.B., 2" ed.
(Leiden: Martinus Nijhoff), 144.
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Intellectual property watch, (2014), Panel Appointed For WTO Mega-Case On Australia Tobacco
Packaging, Retrieved May 20, 2015, from http://www.ip-watch.org/2014/05/ 06/panel-appointed-for-wto-
mega-case-on-australia-tobacco-packaging/

?* Ukraine drops lawsuit against Australia over plain-packaging tobacco laws, WTO says, (2015),
Retrieved December 20, 2015, from http://www.abc.net.au/news/2015-06-04/plain-packaging-tobacco-ukraine-
drops-lawsuit-against-australia/6520160

% UnuNe LaNaAT, (NUENEU-TUINAN 2558), “‘Lﬁ,ﬂmﬂmmimqmaﬁmqﬁ'uuuﬁﬂudw dannwnseuinadszing

UNFEUAINE8ARATIALEINY RaUT 1,” MTANSNYUAEFUAIWUAZAIEI1TUET, 1 (3), 239.
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* Historical trends in Australian tobacco consumption: A case study, (November 2014), Retrieved May

20, 2015, from http://www.bata .com.au/group/sites/bat_7wykg8.nsf/vwPagesWebLive/DOIFC38M/$FILE/
medMD9R99U6.pdf?openelement
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