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Abstract

The principle of transparency under the Convention on Transparency in
Treaty-based Investor-State Arbitration aims at reiterating the principle of fair and just
process. This principle requires the parties to the disputes disclose evidence and
information in the arbitral process. This principle was first introduced under the UNCITRAL
arbitration Rules in 2013 . Therefore, this independent study will explore and compare
this principle under the UNCITRAL rules, the International Centre for the Settlement of
Investment Dispute rules (ICSID) and the International Chamber of Commerce rules (ICC).

Furthermore, this research will explore the Thai arbitration rules to determine
whether they are compatible to the UNCITRAL transparency rules. Generally, disputes
arising before arbitration in Thailand are mostly investment disputes, which the
confidentiality is the major concern for parties to the disputes. Even thought the
confidentiality is regarded as a major concern for arbitration, it is not stated under the
Arbitration Act BE, 2545 . Instead, this principle is provide under the Thailand ’s Code
of Ethics for arbitrators. This can be imply that if the arbitrators take the principle of
transparency into account when examing disputes, Thailand can gain more benefits from
this aspect. That means Thailand can ensure, at least, foreign investors that their cases
will be examined under the principle of fair and just process. Accordingly Thailand should
ratify and become a Member State to this Convention. In doing so, Thailand may have
to amend its Arbitration Act in order to perform the obligations under the Convention on

Transparency in Treaty-based Investor-State Arbitration

Keywords: Transparency, Confidentiality, Arbitration
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1. UNUn

1.1 anailusnuazanudragaasilam

TuilaqriulszmdlneliaanudAnluFesesnailasiunisyaiauaziiman
Aalsdlasndeduld Tudanaasniseynilanainisladinsimanaoalylsdladnan
ThAvlunsssiudanninnaniseuglanainis’ eztssmalneilulsemanias
Wauuazdadldrunsamuanntinamumeiemi luFenesaasuelsdamisuos
anazaan arsnsngllng wu solvin salwila i nesaunewiesdnagiod dusu
Tugrugilsandlnafussdléfunisamu Wafansdfinmiugdymnsendneigi
vnawuATAnaasfinannaanauz e anasldmnawndy s mnniiansiiinam
azfaasziudainviaanisaynilanainis denissziudafninanadennissziude
A nlageyny1lnnaIn1sianizia (Ad Hoc Arbitration) lagenAadetivAuyes
@utyﬂmta@’mﬁlm\‘l United Nations Commission on International Trade Law (UNCITRAL)
wansssiudeinminaguidnisssiudefinvmnansasuszuinalsewme (ntermational
Centre for the Settlement of Investment of Dispute (ICSID) WaZN1332ILLRNNINTNG
N13A3ENINaLsENA LALENINBNITANUIUNTG (International Chamber of Commerce
(ICC)

Inevanaad UNCITRAL Arbitration Rules laidinnsivanaaaldsdladnandiy
IHaustl 2013 mnuslugauaes ICSID uag ICC 1 fanenagAnmnianisiunldan
fmnhanlfludenrlawsznisiarldfnanatufianuasudaumavdninosianmue
Tupnaldidlands vield esandsznalnelduansnnanfoniiazidndouiu
nreydnynndinaeanullsdalunisaygyilagainissendnagaeauiuignnels
ﬂu%ﬁmwﬂ&m (Convention on Transparency in Treaty-based Investor-State Arbitration)
1) 20162 nemananallsdlafianszdnay Aedumaiamenszuaunsiarsonsous
Funszusunsfarsanllauiedminaseseynnlanainms dewanssannissziy
dannninanireyyilanainisiasldnguunanialusesing Aefnaauauly

1

Robert D. Argen, (n.d.), Ending Blind Spot Justice: Broadening The Transparency Trend In
Internationa, Retrieved April 1, 2015, from http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2393188

2 pad lnslada, (n.d), s12eumsAnmdauyAns (Individual Study) 309 AnuTmelunswaun
nguwanguasinglidanaaasnunginumszudnedszing: nsdldnen UNCITRAL (@antiunsanedszing
Mza9dalstnng nsEnsaanesnalszin), Fuduile 1 wEnan 2558, aanhttp://www.mfa.go.th/dvifa/

contents/filemanager/files/nbt/nbt6/IS/IS6017.pdf
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nezuaunisiatsAullfsiAmTnresay lanansseudyyiienaasiunisds
nungusnemelutazdaioAy 1y werslydReynilanainig w.a. 2545 szang
A3887TNAYYIIARAINITT RN TUaYIYNLARAIN AU UAAYAETTNLATTBLNAL
ATNNUANREASTINIIAENTaRIlARAINIg aontiueunalagains nadniuniA
Tusudynilenadenansenusanguansndlutasdeisiureding Wetianisdanu
v S | o - k4 o  ar Y o |
PeInNguanBLaINsIifananaaziing visedetivAvlasnlhisausall]

1.2 IngilszasArainisiag

1) WeAnmmabmananaldsdannlfluaydyonindoanallidas uay
wFsuidieunaimananallsdaiialdiu ICSID ICC uaz UNCITRAL Arbitration
Rules

2) WeAnE wEnINEIngEnadetisAuMAgaTasTun1s NI A NE LR
nezuauMsaunlaRaINIselssmalne

3) WeAnmuFauifisunsinsnanadureseydynnidasaanalilida i
nguazdetinAUNINeyIlARaINIT

2) evndaagiuaziauauuzuuamdunisiing ferldy iarvusnan
G asmasnainmanudUln il i ufiamaiesiuisendoyoywezngmang

ﬂ’]ﬂiu‘ﬂﬂﬂﬂi&ﬂﬂiﬂﬂ

1.3 2BUIAABINTANEN
a o =1 = o o ! s v

anuddeaiuil Anwmnisdmananaldsdaunldlueudynyidisenina
llsdlausanadFauiisuninimanacialdsdanilily ICSID ICC way UNCITRAL
Arbitration Rules saxlufis@nsiFauifinunisine A uaueednszuaunIsmig
aunylanainsedlnaiunisinAnnduretaudyyIsisanllsdas inelils
Talauauuziuanidlunisiing detledu naninusiluizesaanisineponauly
aanpdesnUayAyndsaaallsdlay sdyalRldlunguananiely

1.4 auyRgIUNISANHINE
namanannallsdlannldnialanisssiudanninmenisiuaznisasyuly
ICSID ICC uaz UNCITRAL Arbitration Rules N19323LdaNNIININITAILAZNNTAY) LN
pmuanaslunsdlaesnistamedeyanldiiullmunaninusisamananalilsdla
vndsznasnelmnanisdaniludouaesnisitdamadeaya nann1ssziudafininmig
v v k4 o ar ! v = o ar | k4
NEAUAZNNTAMUATRasaanAdBanunanANlLslasasAsazinanaalsdladn
snldsavlunisssiudanninnienisAuaznisasuls ndszmalnaladngoslu
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o 1 kd

audrymaanallsda nsdwanansldsdasildsaniuiuniseyyilnnainis

AR
v

gaslnatudunisdanuszninanguananslunazdeivaveunilanainisludiunes
nainenANaL nUszinalngazdnsasiunmlueudyonainats ganewiudinag
Annsnguananielulazdetivaueyyilanainisuvinniseydinisliaenndaeeiy

panANllTala

1.5 9an19A L iun1I_E

AansAneun133q8ianans (Documentary Research) tagiEnENaIn 137
ounnguanelueudyny) eteAn seidausing 1e9eRlARaINIg LeNaNT LN
M3ENTRABAAULBYANNBABILTIR eAneazinruaLuslunisnmANaly
nazuauNsayylaRaINg wazdaiunaidudanlioudiay (Comparative study) lag
AnsTauigunisinanaannldsedannlaly ICSID ICC waz UNCITRAL Arbitration
Rules dnfnaninaminuvanaanaldsalaatnalstnanas@nsnisineaanuauann
audnyry19sneaallsdlay wWrsuauiunisineanaulunszuouniseyyla
paINs8dlne

1.6 Uszlamifiaadiaglisy

1) iielimsufemaivdnannaldsdanldlueydyondidaaanallsdday
neutanistnananallsdlanldiieduly ICSID ICC UNCITRAL Arbitration Rules

2) Welimaumaninms npvsng detliy Mifaadesiunsinmanudues
NITUIUNTARIYINARAINT

3) WenfFaufiaumainmanudureteydygididasanallsddas fung
wazdoiisAun ey lnnainisveding

2) Walmsukuamdlunnaing deifsdu iermuandninuiluFeses
mﬁﬂmﬁmNﬁﬁlﬁlﬂuiﬂiﬂsluﬁﬂmaﬁz\ifawﬁmmﬂLmzngumﬂmﬂummﬂ?zmﬂim

5) nebiinlslominisindanislunmsdnsaafunAeudygndnsasans

Talas
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TunsayunlnpainisseniNdaamuassgnelaausdnyan
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2.1 aydgyadnaaeanuldsslalunisayaninnainissendnedauuas
%’ﬁﬂ’lﬁl’lﬁﬂuaﬁ Uq.,lry'] (Convention on Transparency in Treaty Based Investor-State
Arbitration)

nmsinannauiuamdAnluniseynyilanainis lnavanuasyarainiiy

: Ny v o o a A (% o a 3 o
AnstiReInITiaNIsinEANaLlunszuauNsNeadeanuNITNaITn® uanAY
Tdsdlanhandsuldiuniseyunlanainissnunisauuy insludausesnisiniesws
dslaminissinuansiszuaznisliyananiauandianidousan vielunsalniFanld

v YV Gl [<1 k4
yaramauendanlideya wiaiiunaiuyaaaluaals
A a aa & | G| o Ao o v a

Waiansainniulddrasiudygmednasesinigiuenau (amw s
nstiRAATYEYn vidaiannsasalaafayAaa Watianstiinavlszanaulaisansodnia
v @ a 1% aa Aa £ & A 1% o o o o v v
Taiiaasals iwsnznstiiwmiiauiungsdeiusy Inandnialludadeyaamna

a v o s o Ny a o o
snansiineadesiulslasiansnsne ulaungresdy viredeayalinaanuA NI uATes
o A v < v v a oA | o A o & v a 1% 4
57 wredeyatiudmtng viembanuresigimaladlntanedayamusns 15
° v ! v = v o i v ° o i o o v
ililseaaulaiasnsodnfdeyasinainld nsunanzesanallsdlandeduld
annsntanldieAulat mnausdyndsnasasnisamulalaaninnisinanais
Tsdlasnld lnalsunanaziimananaldsdanilineadulssmaniunmalusudynn
waznismananallsdlasnldiadladidunsdaiuauidyornnasdesiunisamu’

* anatld danleatl, “AriNaunTewnyIlagainig,” lu sanunann detiAu dennasszudtiszing

nuNIE LmzﬁﬂﬁmnmmaﬁmL'F'imﬁ’un'ﬁ@q:y’fﬁm@a'mi atiu 151, (nganne: Tiqﬁuﬁﬁawﬁmiﬁuﬁ,
2549), 46
“ wezsnliyaAdeyaTnIa1I1BINNTITNNT WA, 2540 11RT) 15 ‘ijﬂNﬂﬂ‘]ﬁQ@W?ﬂ@diﬁﬂﬂﬁiﬁﬁﬁﬂﬁmt@ﬂﬁd
viketdladarelld missnusedpiaduthivesdeaidddliamefls Tnaddadanns fimudhi
FNngusnzremasuesiylslamiassne waztsrlemiveenauiiieateslsenauii

(1) Mmadlameazialiiiaanudemaennuiuametlssng Ansduiussendnlssna viaaas
fundumaarsgiavianmsadsenlszina

@ madlameasilimstsildngmanaidesnlssandnmielienadsamudnguseasdls laidaaien
funnafleased mstleaiunisdsmlay mamasen Msnassaey vsensfunasfisnvesdeayatniamsisels
s
®  Convention on Transparency in Treaty-based Investor-State Arbitration
Article 1 (7) Where the Rules on Transparency apply, they shall supplement any applicable arbitration rules.
Where there is a conflict between the Rules on Transparency and the applicable arbitration rules, the Rules on
Transparency shall prevail. Notwithstanding any provision in these Rules, where there is a conflict between the
Rules on Transparency and the treaty, the provisions of the treaty shall prevail.
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ToananANlUsalalnataAuldpauadun 1 wenew 2014° nanannldsdlasativan
inuranAty 3 Usenng asiallil

2.1.1 waninameasnnulldsla aansoutieanls 3 dreinn Al

Watmananaldsdlasnldlunissziudeinniagniseyyilanainig o
ICSID ICCuaz UNCITRAL Arbitration Rules sansniliauiiiaulsdnnissziudaninan J
maunaninurianaldsdlannldieiy wialad Walnanldudalinnauansng viad
anwouziRaaiuAueydsaanNllsla 4 vieliedls Segldvinnsulfaudiay
pasialiil’

1) Matlawmedayanaasnsny

Insvanaeseudynyiansaoanallsla 4 sudauni 3 matamadayals
1 G o v ° o w Yo v o v A a o v o o w =
dnazfluries AARAMUIDIARAUANTBIaLA IR AT LazAARAIY N L
mfesauiluiminAAnfulnsyaraliladudnstinnm vizaldlmdugnsdininam
TuausAtynyn MTeyAARNANN NTELIUNITNANTDNUAZANTIIATBIATIEBUTYILARAINNT

v 8 a v 1 4 | 5| o A v v | v

pnda 3 (1)° anxnsnitlanedayanaanonsamuls uannidumideudslinauanmi

o o v 6 v ! a 1% v = o & 1%
‘Vﬂ,«N@@[ﬂ@‘U?ULW@LL’Q\ﬂMW?qUﬂﬂuLﬂmLNﬂT@H@m@QNﬂ’]?@@V]QﬂmZQnyqimﬁ]@qﬂq?mQﬂ

®  Transparency Registry a repository for the publication of information and documents in treaty-based

investor-State arbitration Retrieved April 1, 2015, from http://www.uncitral.org/transparency-registry/en/
introduction.html
" Levander S., (n.d.), “Resolving “Dynamic Interpretation: An Empirical Analysis Of The Uncitral Rules On
Transparency,” Columbia Journal of Transnational Law, 52 (2), 506-541.
8 Convention on Transparency in Treaty-based Investor-State Arbitration
Article 3. Publication of documents
1. Subject to article 7, the following documents shall be made available to the public: the notice of
arbitration, the response to the notice of arbitration, the statement of claim, the statement of defence and any
further written statements or written submissions by any disputing party; a table listing all exhibits to the
aforesaid documents and to expert reports and witness statements, if such table has been prepared for the
proceedings, but not the exhibits

themselves; any written submissions by the non-disputing Party (or Parties) to the treaty and by third
persons, transcripts of hearings, where available; and orders, decisions and awards of the arbitral tribunal.

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits thereto, shall be
made available to the public, upon request by any person to the arbitral tribunal.

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request from any
person, and after consultation with the disputing parties, whether and how to make available exhibits and any
other documents provided to, or issued by, the arbitral tribunal not falling within paragraphs 1 or 2 above. This

may include, for example, making such documents available at a specified site
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puda 2°
auEsemyvreiuiniydneuismisadlawedeyasoaisnsucls
o A A aa 1% vy a v 3 a v v
i vielunsaiiyaraniauenfesaeliinistawmadeyafainnsoitlamedeyals
snda 3 (2) lnglinnagnelsida 3 @) aswnanzaunnlanainiseaialsnvsad
yARANEUaNIasaLazasInTnEaAnsainnnuastenasvredeyaniudeayaianis
asnsotlauweld daude 3 (1) uazde 3 @) udeyanasnsntlawelaliladayaniiunis
wrglnansitawedayaninde 3 1 azsiasdinisiansansagdideyasinaaduaniy

auvialal wndegasinaraiuanusuildasnsndlamels sanseylu 4o 7 ) @°

#AaN18Y International Centre for the Settlement of Investment Dispute (ICSID)
a v o A Al o o a & = o v val
natlakedayanalininaaiunisanfiuanuaesdud Mesmsiiouiosalidinig
Inainae vianiseyylagainis addnsatlawedeatsnsneld uAnninedesiy
o dy K YVar a 1 R al o dy v k4 11 1 =
AanaRaslATuANNEusaNaInansiiatazitlansATalinnde 48 (5)" winnd
nrdudeNnIMinen s U lARAINITULASA I AYININHUANAN NNtz ey
Adnaifa NI takasag s rumuls Geausdnny ICSID Tulmihunanmanallsdls
Yo =~ a ¥ & a =~ | A= I A a v
aldnuynnsdl matlamedayaidunistameaiiasunedauviniutedeyaintlawels
duiidugeana g 1u
nanae9 ICC lulmihnananaldsdanldieauilasann 48 34 (2)'2 A1T110

9

New UNCITRAL Arbitration Rules on Transparency: Application, (n.d.). Content and Next Steps, Retrieved
April 15, 2015, from http://ccsi.columbia.edu/files/2014/04/UNCITRAL_Rules_on_Transparency_commentary_
FINAL1.pdf.August 2013
' Convention on Transparency in Treaty-based Investor-State Arbitration
Article 7 Exception to transparency 2. Confidential or protected information consists of:
(a) Confidential business information;
(b) Information that is protected against being made available to the public under the treaty;
(c) Information that is protected against being made available to the public, in the case of the information
of the respondent State, under the law of the respondent State, and in the case

of other information, under any law or rules determined by the arbitral tribunal to be applicable to the
disclosure of such information; or
(d) Information the disclosure of which would impede law enforcement.
International Centre for the Settlement of Investment Dispute (ICSID)
Article 48 (5) “The Centre shall not publish the award without the consent of the parties”
'?ICC Rules of Arbitration

Article 34: Notification, Deposit and Enforceability of the Award

2) Additional copies certified true by the Secretary General shall be made available on request and at any
time to the parties, but to no one else.



218 Ui 9ouun 2 NsnMAU-BUOAU W.A. 2559 15eNsUdiMAdS UMONENFaUISFOS

Tdsdiuanzgnaiiimmdainiesme wivhaldliiininilanedenananiauan
uazrnlalimnadlameusunialiees 1I6C dldfuntiyaAlunssnenanuduild
tlAufugnadl Ansaienaanauiiuetnsdulasanansarimananaldsdandiamlse
iWiavinadlamediasesaynilagainis

winaas UNCITRAL Arbitration Rules 4@ 34 (5) AriianaTlainasasnansosla’
(1) [ﬁfmvlﬁi“uﬂfawﬁummmm‘jﬁa&@ﬂﬁhwm vize (2) lunsiingdoynnaselitininie
welnemthfinanguane vise @) Untlasdvaluniangmans vise Readasiunsziounis
yanpusng vidaiRgarugiianunadu ) deafilimunsdllansdiviiisazanansoila
w1310l MAnas UNCITRAL Arbitration Rules iflunisvinmanaanailidlasnayia
navivnedEins danedayamdnauiimdninnsiuesSoulimnalsnsauanaiv

2) yapaMERanaNnsadnansaNnszuaunsfiansanla (amicus curiae)

Tnemdnaesaydyanindasaialilsda « muda 4'° yananeuenfiaianso
dhsaslunszuumsiansaniuyaassssunn viadluliyaenailfuaziuyganadilid
psifeadasiugnsdl vieldfidaulfideviedsdlamiiyrnaneuanayldsilunis
aylanains yrraneuendugiesadnanlunssuaunsfiaisnsaansasingla

109AULLABILTEUALNNITBIaanTBIARLNIAD YA BUaNTadTaLdNnTaxlY

' Cf. the statement of the International Chamber of Commerce on its official arbitration homepage

under “More advantages of arbitration”, Retrieved April 23, 2015, from http://www.iccwbo.org/court/
arbitration/id5327/index.html.
'* UNCITRAL Arbitration Rules

Article 34 (5) “An award may be made public with the consent of all parties or where and to the extent
disclosure is required of a party by legal duty, to protect or pursue a legal right or in relation to legal proceedings
before a court or other competent authority”

'® Convention on Transparency in Treaty-based Investor-State Arbitration

Article 4. Submission by a third person

1. After consultation with the disputing parties, the arbitral tribunal may allow a person that is not a disputing
party, and not a non-disputing Party to the treaty (“third person(s)”), to file a written submission with the arbitral
tribunal regarding a matter within the scope of the dispute.

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and shall, in a concise
written statement, which is in a language of the arbitration and complies with any page limits set by the arbitral
tribunal:

(@) Describe the third person, including, where relevant, its membership and legal status (e.g., trade
association or other non-governmental organization), its general objectives, the nature of its activities and any
parent organization (including any organization that directly or indirectly controls the third person);

(b) Disclose any connection, direct or indirect, which the third person has with any disputing party;
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nszuauMIianTnngasauadiaslarasny Tasypnameuaniiazdnanluaftusiad)
ansiFanies ludmanguang vieddsulidalunianguansasazainnsadnanganlu
ARLY Favdn Amicus Curiae luandnni AnreynlARaINITaNAazaY YRR
mauandanfanlunszuaunsnasan lireasdinslTnmAugnstinnmsae mnlidn
FananzaylanaINIsfesTurasdyanansuanazlivinliiinanduay wie
Lifleadla piegnsdlinm uazAnsdiinvldiuanaiiuassnainmafiyananiauan
dngaNnsELaunITRafTanmNde 5°

#AaN18Y International Centre for the Settlement of Investment Dispute (ICSID)
pxde 32 (2)7 uaz e 37 (2)'° maneanisiiyaranizuandisadlunszuaunisiat s
AzABaLFINENANTIANIYT uazAnaldanualunisfianson iyrraniauandnsouls lag
yanamsuanagiasiduldiddlunszuaunsfianson uasmsiusmfesiasaglurenin

Y A = o =3 v (=3 a kd v v
°ufawawwwﬂm?;mmimuumﬂimmuﬁmwmmm%a\i LL@zﬂmﬂWﬂ@ﬂ{]ﬁN’]ﬂﬂ'}ﬂ 1

' Convention on Transparency in Treaty-based Investor-State Arbitration

Article 5. Submission by a non-disputing Party to the treaty

4. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden the arbitral
proceedings, or unfairly prejudice any disputing party.

" Rules of Procedure for Arbitration Proceeding (Arbitration Rules)

Article 32 (2) Unless either party objects, the Tribunal, after consultation with the Secretary-General, may
allow other persons, besides the parties, their agents, counsel and advocates, witnesses and experts during
their testimony, and officers of the Tribunal, to attend or observe all or part of the hearings, subject to
appropriate logistical arrangements. The Tribunal shall for such cases establish procedures for the protection
of proprietary or privileged information.

'® Rules of Procedure for Arbitration Proceeding (Arbitration Rules)

Article 37 Visits and Inquiries; Submissions of Non-disputing Parties

(2) After consulting both parties, the Tribunal may allow a person or entity that is not a party to the dispute
(in this Rule called the “non-disputing party”) to file a written submission with the Tribunal regarding a matter
within the scope of the dispute. In determining whether to allow such a filing, the Tribunal shall consider, among
other things, the extent to which:

(@) the non-disputing party submission would assist the Tribunal in the determination of a factual or legal
issue related to the proceeding by bringing a perspective, particular knowledge or insight that is different from
that of the disputing parties;

(b) the non-disputing party submission would address a matter within the scope of the dispute;

(c) the non-disputing party has a significant interest in the proceeding.

The Tribunal shall ensure that the non-disputing party submission does not disrupt the proceeding or
unduly burden or unfairly prejudice either party, and that both parties are given an opportunity to present their

observations on the non-disputing party submission.
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3) MailamanszUsUNITRNaITIUY (Open hearing)
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' UNCITRAL Arbitration Rules

Article 17 (5). The arbitral tribunal may, at the request of any party, allow one or more third persons to be
joined in the arbitration as a party provided such person is a party to the arbitration agreement, unless the
arbitral tribunal finds, after giving all parties, including the person or persons to be joined, the opportunity to be
heard, that Article joinder should not be permitted because of prejudice to any of those parties. The arbitral
tribunal may make a single award or several awards in respect of all parties so involved in the arbitration

% Convention on Transparency in Treaty-based Investor-State Arbitration
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YANUAY International Centre for the Settlement of Investment Dispute (ICSID)
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nanaa3 UNCITRAL Arbitration Rules A3 28 (3 N7eLnunnsnansnanang
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Article 6. Hearings

1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence or for oral argument
(*hearings”) shall be public.

2. Where there is a need to protect confidential information or the integrity of the arbitral process pursuant
to article 7, the arbitral tribunal shall make arrangements to hold in private that part of the hearing requiring
such protection.

# Convention on Transparency in Treaty-based Investor-State Arbitration

Article 7 Integrity of the arbitral process

6. Information shall not be made available to the public pursuant to articles 2 to 6 where the information,
if made available to the public, would jeopardise the integrity of the arbitral process as determined pursuant to
paragraph 7.

2 International Centre for the Settlement of Investment Dispute (ICSID)

Article 38 Closure of the Proceeding

(1) When the presentation of the case by the parties is completed, the proceeding shall be declared closed.
#|CC Rules of Arbitration

Article 22: Conduct of the Arbitration

3) Upon the request of any party, the arbitral tribunal may make orders concerning the confidentiality of the
arbitration proceedings or of any other matters in connection with the arbitration and may take measures for
protecting trade secrets and confidential information.

# UNCITRAL Arbitration Rules

Article 28 (3). Hearings shall be held in camera unless the parties agree otherwise. The arbitral tribunal may
require the retirement of any witness or witnesses, including expert witnesses, during the testimony of such
other witnesses, except that a witness, including an expert witness, who is a party to the arbitration shall not,

in principle, be asked to retire
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®  Convention on Transparency in Treaty-based Investor-State Arbitration

Article 1 (7) Where the Rules on Transparency apply, they shall supplement any applicable arbitration rules.
Where there is a conflict between the Rules on Transparency and the applicable arbitration rules, the Rules on
Transparency shall prevail. Notwithstanding any provision in these Rules, where there is a conflict between the
Rules on Transparency and the treaty, the provisions of the treaty shall prevail.
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" Convention on Transparency in Treaty-based Investor-State Arbitration

Article 2 Once the notice of arbitration has been received by the respondent, each of the disputing parties
shall promptly communicate a copy of the notice of arbitration to the repository referred to under article 8.
Upon receipt of the notice of arbitration from the respondent, or upon receipt of the notice of arbitration and
a record of its transmission to the respondent, the repository shall promptly make available to the public
information regarding the name of the disputing parties, the economic sector involved, and the treaty under
which the claim is being made.
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#  Convention on Transparency in Treaty-based Investor-State Arbitration

Article 3 Publication of documents
® Faamsanu 30

¥ Convention on Transparency in Treaty-based Investor-State Arbitration

Article 7

(4) Where the arbitral tribunal determines that information should not be redacted from a document, or that
a document should not be prevented from being made available to the public, any disputing party, non-
disputing Party to the treaty or third person that voluntarily introduced the document into the record shall be
permitted to withdraw all or part of the document from the record of the arbitral proceedings.
® ICC Rules of Arbitration

Article 34: Notification, Deposit and Enforceability of the Award

2) Additional copies certified true by the Secretary General shall be made available on request and at any

time to the parties, but to no one else.
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Convention on Transparency in Treaty-based Investor-State Arbitration

Article 3 Publication of documents

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request from any
person, and after consultation with the disputing parties, whether and how to make available exhibits and any
other documents provided to, or issued by, the arbitral tribunal not falling within paragraphs 1 or 2 above. This

may include, for example, making such documents available at a specified site.
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