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(Issue in relation to Assignment of Claim and

Protection of Debtor in Factoring)
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Abstract

Factoring is a short-term loan by which a seller of account receivable agrees to assign
its claim for repayment of money debts to an account payable, or in other words, a factor
company which will make payment in an agreed proportion and demand for repayment form the
debtor upon the maturity of the debts, as well as provide other financial services to sellers of the
account receivables. However, as Thai law does not have specific provisions with regard to
factoring, the principles in assignment of claim stipulated in the Civil and Commercial Code,
thus, applies in the case of occurrence of legal disputes in respect of factoring, and, consequently,
limitations and obstructions are found in several aspects. This article emphasizes on the service
of notice of assignment of claim to the debtor which cause legal impacts on both the debtor and
the third persons. This article, however, will present only the legal effect on the debtor.

As the nature of factoring is an assignment of claims under several contracts which
involves several debtors, a factor company has a responsibility for service of notice of assignment
of claims to each debtors which is one of causes of capital increase in factoring as well as an
opportunity that a notice is incorrectly served, or certain debtors many not receive a notice.
Accordingly, an issue for consideration is should a specific law be prescribed in order that an
assignment of claim in factoring has an immediate effect against the debtor, irrespective of
whether or not any notice is sent to the debtors.

It is shown from the study that despite the fact that specific law, for example French
law, on factoring is enacted in accepting that, unlike a German law, a subrogation by means of
a contract can be claimed against a debtor without giving any notice of the assignment of claim
to such debtor. Nevertheless, if the debtor proves that he/she has repaid the account receivable in
good faith, the said debtor shall be discharged from indebtedness, and the factor company is not
entitled to demand repayment from such debtor. Hence, the factor cannot avoid the necessary to

give a notice to the debtor to prevent any possible risk.
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' For the purposes of this Convention, “factoring contract’ means a contract concluded between one party (the supplier)
and other party (the factor) pursuant to which_:

(a) The supplier may or will assign to the factor receivables arising from contracts of sale of goods made between the
supplier and its customers (debtors) other than those for the sale of goods bought primarily for their personal, family or
household- use;

(b) The factor is to perform at least two of the following functions: -

- Finance for the supplier, including loans and advance payments;

- Maintenance of accounts (ledgering) relating to the receivables;

- Collection of receivables;

- Protection against default in payment by debtors
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>Law of Property Act 1925 Article 136 “Any absolute assignment by writing under the hand of the assignor (not
purporting to be by way of charge only) of any debt or other legal thing in action, of which express notice in writing has
been given to the debtor, trustee or other person from whom the assignor would have been able to claim such debt or
thing in action, is effectual in law (subject to equities having priority over the right of the assignee) to pass and transfer
from the date of such notice - (a)the legal right to such debt or thing in action; (b)all legal and other remedies for the
same; and (c)the power to give a good discharge for the same without the concurrence of the assignor.” A A.G. Guest,

Anson’s Law of Contract, 26th ed. (Oxford: Clarendon Press, 1984), pp. 392-393.
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* ibid. pp. 393-395. ; G.H. Treitel, The Law of Contract, 10th ed. (London: Sweet & Maxwell, 1999), pp. 623-627.
“asafuthuiy msTouansiSondeslagliifiavia (Non-absolute Assignment) 13U M3 loudndisondoansdiu ms
ToudniGonioanuiitenly uazmsloudndisondeadlundnisziu Tau3Te (Assignment by way of charge)
Y ¥ g o aa Y 49 @ o ¢ A A aa ¥ &

Fagmudwaiums ToudnsiSonieand loudallse levuvaandeludniiGonsoniueg

* A.G. Guest, supra note 2, pp. 396-397.
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¢ Restatement (Second) of Contracts § 324 “It is essential to an assignment of a right that the obligee manifest an
intention to transfer the right to another person without further action or manifestation of intention by the obligee. The
manifestation may be made to the other or to a third person on his behalf and, except as provided by statute or by
contract, may be made either orally or by a writing.”

"E. Allan Farnworth, Contracts. 7th ed. (Boston: Little, Brown and Company, 1982), pp. 754.

8 Restatement (Second) of Contracts § 338 (1) “Except as stated in this Section, notwithstanding an assignment, the
assignor retains his power to discharge or modify the duty of the obligor to the extent that the obligor performs or
otherwise gives value until but not after the obligor receives notification that the right has been assigned and that
performance is to be rendered to the assignee.”

? Restatement (Second) of Contracts § 338 (4) “Where there is a writing of a type customarily accepted as a symbol or
as evidence of the right assigned, a discharge or modification is not effective... (b) against a subsequent assignee who
takes possession of the writing and gives value in good faith and without knowlédge or reason to know of the discharge
or modification.”

"E. Alian Farnworth, supra note 7, pp. 776-777.

" The French Civil Code Article 1689 “In case of an assignment of claim or of a right or a cause of action against a third
party, the delivery takes place between the assignor and the assignee by handing over deed.” 9 Henry Cachard, The
French Civil Code, revised ed, (Paris: The Lecram Press, 1930), pp. 459.

" Konrad Zweigert and Heins Kotz, Introduction to comparative law. Trans. Tony Weir, 3rd ed. (Oxford: Clarendon Press,

1998), pp. 449.
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> The French Civil Code Article 1690 “An assignee is only seized of his rights as against third parties by the notice of
the assignment given to debtor. Nevertheless, the assignee may likewise. be seized by the acceptance of the assignment
given by the debtor in an official instrument.” 9 Henry Cachard, supra note 11, pp. 459.

" Marcel Fernand Planiol and George Ripert, Treatise on the Civil Law Volume 2, Part 1, trans. The Louisiana State Law

Institute, 11th ed (Louisiana: The Louisiana State Law Institute, 1959), pp. 893.; Hein Kotz, “Right of third parties. Third

party beneficiaries and assignment,” International encyclopedia of comparative law VII (1992), pp. 76-77.; Konrad

Zweigert and Hein Kotz, supra note 12, pp. 449.

'S The French Civil Code Article 1691 “If the debtor has paid the assignor before the latter or the assignee has given

notice of assignment to such debtor, he shall be lawfully released.” @ Henry Cachard, supra note 11, pp. 459.

' Hein Kotz, supra note 14, pp. 76-77.; Konrad Zweigert and Hein Kotz, supra note 12, pp. 449-450.
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® The German Civil Code Article 398 “A claim may, by contract with another person, be assigned by the creditor to him
(assignment). On the conclusion of the contract the assignee takes the place of the assignor.” ? lan S. Forrester,’ Simon
‘L. Goren and Hans-Michael Ilgen, The German Civil Code (as amended to January 1, 1975), (Oxford: North-Holland
Publishing Company, 1975), pp. 63.
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* The German Civil Code Article 407 “(l) The assignee must give credit for an act of performance done by the debtor
in favor of assignor after the assignment, or any legal transaction entered into between the debtor and the assignor in
respect of principal debt after the assignment, unless the debtor knew of assignment at the time of performance or of
entering into the legal transaction. (2) if, an action between the debtor and the assignor subsequent to the assignment, a
final judgment relating to the claim has been delivered, the assignment at the data when the action was first commenced.”
9 ibid., pp. 64.

2 Ernest Joseph Cohn, Manual of German Law, Volume 1, 2nd ed. (London: The British Institute of International and

Comparative Law, 1968), pp. 126.; Konrad Zweigert and Hein Kotz, supra note 12, p. 445.; Hein Kotz, supra note 14,
pp. 85:

” The German Civil Code Article 409 “(I)If the creditor notifies the debtor that he has assigned the principal debt, the
assignment of which he has given notice is effective against himself in favor of the debtor, even though the assignment
was not made or is ineffective. If is equivalent to notice, if the creditor has delivered a document of assignment to the
assignee named in the document, and the latter presents it to the debtor. (2)The notice may be revoked only with the
consent of the person who has been named as the assignee.” @ Ian S. Forrester, Simon L. Goren and Hans-Michael Ilgen,
supra note 20, pp. -65. ;

* Debtor 1 UCC Hanmmnes ' ulis floudniBundesliseniiiu wiednotinSqauiimsidy mswndnnest
“luﬁmmiﬂi:ﬁuwﬁgaﬁmu}ﬁ‘lﬁﬁw."!ﬂ“l%'ﬁunsiﬁmsTaumwﬁwﬁﬁsﬂ%’m‘lﬁﬂﬁﬁwfrﬁu uazlisag UCC § 9-102 (28)
“Debtor means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or
not the person is an obligor; (B) a seller of accounts, chattel paper, payment intangibles, or prémissory notes; or (C) a
consignee.”

BUCC § 9-203 (b) “Except as otherwise provided in subsections (c) through (i), a security interest is enforceable against
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the debtor and third parties with respect to the collateral only if : (1) value has been given; (2) the debtor has rights in
the collateral or the power to transfer rights in the collateral to a secured party; and (3)one of the following conditions
is met: (a) the debtor has authenticated a security agreement that provides a description of the collateral and, if the
security interest covers timber to be cut, a description of the land concerned; (b) the collateral is not a certificated security
and is in the possession of the secured party under Section 9-313 pursuant to the debtor’s security agreement; (c) the
collateral is a certificated security in registered form and the security certificate has been delivered to the secured party
under Section 8-301 pursuant to the debtor’s security agreement; or (d) the collateral is deposit accounts, electronic
chattel paper, investment property, or letter-of-credit rights, and the secured party has control under Section 9-104, 9-105,
9-106, or 9-107 pursuant to the debtor’s security agreement.”

% Russell A. Hakes, The ABCs of the UCC (Revised) Article 9 Secured Transaction (Illinois: the American Bar

Association, 2000), pp. 18.

" James J. White and Robert S. Summers, Uniform Commercial Code, 5th ed. (St. Paul, Minn: West Group, 2000), pp.
769.

** Ibid. pp. 769.
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®yucc § 9-406 (a) “Subject to subsections (b) through (i), an account debtor on an account, chattel paper, or a payment
intangible may discharge its obligation by paying the assignor until, but not after, the account debtor receives a
notification, authenticated byv the assignor or the assignee, that the amount due or to become due has been assigned and
that payment is to be made to the assignee. After receipt of the notification, the account debtor may discharge its
obligation by paying the assignee and may not discharge the obligation by paying the assignor.”

Yucc § 9-406 (b) “Subject to subsection (h), notification is ineffective under subsection (a): (1) if it does not reasonably
identify the rights assigned;.."’ :

*'ucc § 9-406 (c) “Subject to subsection (h), if requested by the account debtor, an assignee shall seasonably furnish
reasonable proof that the assignment has been made. Unless the assignee complies, the account debtor may discharge its

obligation by paying the assignor, even if the account debtor has received a notification under subsection (a).”
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