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Dispute Settlement by International Arbitration on the basis of

Bilateral Investment Treaties
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Abstract

The treaty-based arbitration has experienced a significant increase in the past few years.
The Bilateral Investment Treaties (BITs) provide an international arbitration as a neutral furum of
dispute settlement. The existence of such provision in BITs ensures a foreign investor by enabling
him to have direct access to a neutral forum of disputes resolution that could arise between him and
a host state. In an absence of any contractuel commitments with a host state, the investor, as a
victime of acts of deprivation of wealth by the host state may sollicite an international arbitrator on
the basis of BITs, althrough not being a suject of international law. This dispute resolution,
provided in BITs, could be divided in two different types ; Interstate Dispute Setttlement and
Investor-State Dispute Settlement. By analyzing a number of BITs, this article attempts to describe
how the BITs refer to an international arbitration and at the same time, mentions the procedure of
dispute settlement by international arbitration specified in BITs including an arbitration under the

International Centre for Settlement of Investment Disputes (ICSID) or under others rules.

Keywords

International Arbitration, Dispute settlement, International investment, Bilateral treaty
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then select a national of a third State who on approval by the two Contracting Parties shall be
appointed Chairman of the tribunal;

(b) the said members shall be appointed within three months, and the Chairman
within four months, from the date on which either Contracting Party shall have informed the other

Contracting Party that it proposes to submit the dispute to an arbitral tribunal.”
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Abstract

The treaty-based arbitration has experienced a significant increase in the past few years.
The Bilateral Investment Treaties (BITs) provide an international arbitration as a neutral furum of
dispute settlement. The existence of such provision in BITs ensures a foreign investor by enabling
him to have direct access to a neutral forum of disputes resolution that could arise between him and
a host state. In an absence of any contractuel commitments with a host state, the investor, as a
victime of acts of deprivation of wealth by the host state may sollicite an international arbitrator on
the basis of BITs, althrough not being a suject of international law. This dispute resolution,
provided in BITs, could be divided in two different types ; Interstate Dispute Setttlement and
Investor-State Dispute Settlement. By analyzing a number of BITs, this article attempts to describe
how the BITs refer to an international arbitration and at the same time, mentions the procedure of
dispute settlement by international arbitration specified in BITs including an arbitration under the

International Centre for Settlement of Investment Disputes (ICSID) or under others rules.

Keywords

International Arbitration, Dispute settlement, International investment, Bilateral treaty
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S WszdwRertuns Iyananisuenidunidefamiuniedemesialudlsuaudia q Tunszuiums
ayan lagains é”ulﬁ'mi’fmﬁumsmuuizﬂinﬂizmﬂﬁy I¥gnvBuonnfistsanizunsnlun@ Methanex Corporation c/
United States, a3 34} 15 .0, 2001, n1v‘1€1’n1samyﬂﬂqmmimnﬁu%ﬁiy,muﬁwé'wmsm‘i'mqmsuamﬂ%uumqmsﬁﬁ
MBS A UMD 15D NAFTA f) Decision of the Tribunal on Petition from third person to interven as Amici Curiae aﬁu'?i
15 u.0. 2001 qﬁﬁﬁ%ﬁﬂ'lﬁ'ﬂmnﬂ"lmﬁ www.naftalaw.org i8¢ www.state.gov/documents/organisation/17769.Pdf llﬁ:@ﬂa
United Service of America Inc. ¢/ Canada, Decision of the Tribunal on Petition from third person to interven as Amici Curiae
ashui 17 .. 2001

6 SHELTON, “The participation of Non gouvernement or organization in International Juridical proceding”, Am.
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“If a dispute between the Contracting Parties can not thus be settled within six

months, it shall at the request of either Contracting Party, be submitted to an arbitral tribunal.”

7 SACERDOTI G., « Bilateral and Multilateral Instuments on Investement Protection », R.C.4.D.I, 1997, Tome
269, p. 251-460.
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“Such an arbitral tribunal shall be constituted for each individual cas as follows:

(a) each Contracting Party shall appoint one member, and these two members shall
then select a national of a third State who on approval by the two Contracting Parties shall be
appointed Chairman of the tribunal;

(b) the said members shall be appointed within three months, and the Chairman
within four months, from the date on which either Contracting Party shall have informed the other

Contracting Party that it proposes to submit the dispute to an arbitral tribunal.”
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° BEN HAMIDA W., L’arbitrage transnational unilatéral : Réflexion sur une procédure réservée a I’initiative
d’une personne privée contre une personne publique, These, Paris 11, 2003.
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1 STERN B., « Le consentement a 1’arbitrage CIRDI en mati¢re d’investissement international : que disent les
travaux préparatoires ? », in Mélanges Philippe KHAN, Paris, Litec, 2003, p. 203.

12 PLAUSSON J,, « Arbitration without privity », ICSID Rev., 1995, p. 241.
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Etats », Rev. arb. 1995, p. 15.
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1. “All kinds of disputes or differences, including diputes over the amount of
compensation for expropriation or similar mesures, between a Contraction Party and an investor
of the other Contraction Party concerning an investment or return of investment of that investor in
the territory of the other shall be settled amicably through negotiation.

2. If such diputes or differences cannot be settled according to the provision of
paragraph (1) of this Article within three months from the date of request for settlement, the
investor concerned may submit the dispute to :

(a) the competent court of the Contraction Party for decision; or

(b) the International Centre for Settlement of Investment Disputes in case both
Contracting Parties are Contracting States to the Convention on the
Settlement of Investment between States and Nationals of other States, open
for signature at Washington D.C. on March 18m 19635.

(c) An ad-hoc arbitral tribunal in accordance with the arbitration rules of the

United Nations Commission on International Trade Law of 1976.”
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(1) “Any dipute between the Contrating Parties concerning the interpretation or application of this Agreement
shall, whenever possible, be settled amicably through consultations”. (l‘lj’i'l Tﬂmjﬁﬂu)

(2) “If a dipute connot be settled through consultations, it shall, at the request of either Contracting Party, be

submitted to an arbitral for decision”.
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Agreement shall apply to investments made in the territory of either Contracting Party in accordance with its legislation or rules
by nationals or companies of the other Contracting Party prior to as well as after the entry into force of this Agreement.”

3 adrFiivdovessynnlagainis 1CSID Tund MCI Power Group and New Turbine Inc ¢/ Equator aa3udi 31
1.0 2007 ARIDYT ARB/03/6

3 6;]ﬂoﬁﬁﬂﬁUilBQlegiy[ﬂﬂ@mmiICSID Tund Industria Nacional & Alimentos, SA and Indalsa Peru SA ¢/ Peru 5
n.8. 2007 AREVA ARB/03/4 #5e f137195811AR Helman Intemational Hotel Als o Egypt a35u#i 17 9.9, 2006 AR@VA
ARB/05/19 § CREPET DAIGREMONT C., « Application des Traités dans le temps », Gaz.Pal., nov-dec. 2008, pp. 3871-3875.

32 GAILLARD E., « L’arbitrage sur le fondement des traités de protection des investissements », 819ud
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MIUBUALINUIT“Such an arbitral shall be constituted for each individual case in the following way. Within two months of the
receipt of the request for arbitration, each Contracting Party shall appoint one member of the tribunal. Those two members shall
then select a national of a third State who on approval by two Contracting Parties shall be appointed Chairman of the tribunal.
The Chairman shall be appointed within two months from the date of appointement of the date of appointment of the other two

members.”
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3 Ibid, 119131 9 (4) fismua 1337 “If within the periods specified in paragraph (3) of this Article the necessary
appointements have not been made, either Contracting Party may, in the absence of any other agreement, invite the President
of the International Court of Justice to make any necessary appointement....”
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alaruile (1993) Wws1 7 7 mua'l3791 “ The tribunal shall reache its award in accordance with the provision on this

Agreement and the rules of international law generally recognized®’.
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“The arbitration tribunal shall reach its decision by a majority of votes, the

decision being final and binding on the Contracting Parties” 402 “the procedure of the arbitration
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between the two Contracting Parties and the universally acknowlegded rules and principles of international law”
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3% “The arbitration tribunal shall reach its decision by a majority of votes, the decision being final and binding on
the Contracting Parties” L1812 “the procedure of the arbitration tribunal shall be determined by the tribunal itself” é ate
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Arbitration to desinate rules of procedure taking into account generally recognized rules of international arbitral precudure”,
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