21SaSUAANENS UN2NENAYULSFAIS Un 5 alun 2 w.A. 2555 17

aransnumMaindnarlddscladilnanuinms:
nsalAneFaLnEunguINaRIRNEURIANNLTEINA
Copyright and Access, Use by Persons with Disability :

A comparative study of copyright legislations in foreign countries
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Abstract

Copyright is a significant legal mechanism for providing the protection
of creative works. Prior to the use of the copyright-protected work by any other
person, the authorization is needed from the copyright owner. Otherwise, it will
be the copyright infringement on that work. However, in the copyright system,
one mechanism is created to enable other persons to make use of that work
without the need of authorization from the copyright owner, and is exempted
from copyright infringement. This mechanism is known as “an exception to
copyright infringement”. Moreover, at the present time, this exception has
expanded to enable the use of copyright-protected work for the benefit of the
persons with disability, the issue of which is a new topic for debate and has
gained much attention on the international level. Therefore, it is worth studying
the copyright system on this issue, together with studying the copyright
legislations in other countries on the comparative basis, in order to analyze the
similarities and the differences on the copyright exception model for the benefit

of the persons with disability.

Key words : Copyright, Exception to Copyright Infringement, Person with
Disability, Exclusive Rights
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2 Article 7 The protection and enforcement of intellectual property rights should

contribute to the promotion of technological innovation and to the transfer and dissemination of technology,
to the mutual advantage of producers and users of technological knowledge and in a manner conducive

to social and economic welfare, and to a balance of rights and obligations.
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& Article 13 Members shall confine limitations or exceptions to exclusive rights to certain special

cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate

interests of the right holder.

7 Article 9 (2) It shall be a matter for legislation in the countries of the Union to permit the

reproduction of such works in certain special cases, provided that such reproduction does not conflict with

a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.
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“Aware of the many barriers to access to information and communication
experienced by persons who are blind or have limited vision, or have other

disabilities regarding access to published works”

Information Meeting on Digital Content for the Visually Impaired (DIGVI/IM/03)

November 3, 2003 (Geneva, Switzerland)

% Timetable for the Adoption of a WIPO Treaty for an Improved Access for Blind,
Visually-Impaired and Other Reading Disabled Persons, Standing Committee on Copyright and Related
Rights, Twentieth Session, Geneva, June 21 to 24, 2010 (SCCR/20/9) dated on June 4, 2010

" Report on the Work of the Standing Committee on Copyright and Related Rights, WIPO
General Assembly, Fortieth (20" Ordinary Session), Geneva, September 26 — October 5, 2011 (WO/GA/40/6),
dated on July 26, 2011
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12 section 10 (2) “person with a print disability” means:

a) a person without sight; or

(
(
(c) a person unable to hold or manipulate books or to focus or move his or her eyes; or
(

)

b) a person whose sight is severely impaired; or
)
)

d) a person with a perceptual disability.
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3 section 135 ZN The copyright in a published edition of a work (being a work in which

copyright does not subsist) is not infringed by the making of one or more facsimile copies of the whole or
a part of the edition if the copy, or each of the copies, is made in the course of the making of a reproduction
of the whole or a part of the work by, or on behalf of, a body administering an institution assisting persons
with a print disability for use in the provision, whether by the institution or otherwise, of assistance to such

persons.

% section 10 (1) “institution assisting persons with a print disability” means:

(a) an educational institution; or

(b) any other institution which has as its principal function, or one of its principal functions, the
provision of literary or dramatic works to persons with a print disability and in relation to which a
declaration under paragraph 10A (1) (c) is in force.

section 10 A (1) The Attorney-General may, by notice in writing published in the Gazette :

(c) declare an institution to be, for the purposes of this Act, an institution assisting persons with

a print disability;
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1> section 135 7S

(1) The copyright in an eligible item, or in any work or other subject-matter included in an eligible
item, is not infringed by the making or communication by, or on behalf of, a body administering an institution
assisting persons with an intellectual disabilityof a copy of the whole or a part of the eligible item if:

(a) a remuneration notice, given by or on behalf of the body to the relevant collecting society,
is in force; and

(b) the copying or communication is carried out solely for the purpose of use in the provision,
whether by theinstitution or otherwise, of assistance to persons with an intellectual disability; and

(c) the body complies with subsection 135ZX (1) or (3) or section 135ZXA, as the case requires,
in relation to thecopy or communication.

(2) Subsection (1) does not apply to the making or communication of a copy of the whole or a
part of:

(a) an eligible item, being a work that has been separately published in a form that would be
suitable for use in the provision of the assistance referred to in that subsection; or

(b) an eligible item that is not a work;

unless the person who makes the copy or communication, or causes the copy or
communication to be made, is satisfied after reasonable investigation that:

(c) in the case of an eligible item referred to in paragraph (a) --no new copy of the eligible
item in a form suitable for use in the provision of that assistance can be obtained or is available
electronically within a reasonable time at an ordinary commercial price; or

(d)in the case of an eligible item referred to in paragraph (b) --no new copy of the eligible item
alone can be obtained or is available electronically within a reasonable time at an ordinary commercial
price.

(3) For the purposes of this section, a copy shall be taken to be new if it is not second-hand.

"6 section 10 (1) “institution assisting persons with an intellectual disability” means:

(a) an educational institution; or

(b) any other institution which has as its principal function, or one or its principal functions, the
provision of assistance to persons with an intellectual disability and in relation to which a declaration under
paragraph 10A (1) (d) is in force.

section 10 A (1) The Attorney-General may, by notice in writing published in the Gazette :

(d) declare an institution to be, for the purposes of this Act, an institution assisting persons with

an intellectual disability.



28 Un 5 auun 2 w.A. 2555 015aNSTRMENS UMINENAgULSFIDS

2. dszwnagizlu

wzsiTyaRaIAns A.A. 1970 (Copyright Act as amended

o

o

(Act No. 48 of 1970) ) laityajAdasniiunisaziinaadansinedselagidniy
ALNNIININNNINBAIU (visually handicapped) azALNN1INNeNNThAgL (aurally
handicapped) Ingngusnaliutiipuiinimisnisueiinesniti 2 ngu Aa WnGEan
PHAMNANININNIINDAUTIU LazAAATIAILINTANNANIINIINTHaLAY

2.1 natiaestinFauniaNiinIamIenisnesiu novsne L ATyals
IyaralaT inmuainnsninuduiaed@nsynlszimndnismaunslugluuy

o =l o 901 . o dl o o dl ] o 73 s o
YBIANTEFEU HNEvTasaLLasiNedarindeduiunis g s TamiivaeinBay
NRAMUANITN1IIN1TNe9IY ez udefnwslusas NNTILLUUIABNET
visaginan'’
= ul/ dld a (-3

2.2 neidresyAAaTa b NTAINANIITNINITHBNYR NOUNIE
IaiynfRdesndunisazilinda@nsd viuniming vresaulasnudulandns
yniszinnlidanglugtuuusesdnesusad viedeniaudes'® iwenisldusclamd
109AUNNIINNNIINBTIL Inenstiaean1sdnrindeniaden nguune Leioyals 1o

=

@ o A v = s A Ao o o o .

duntnvesiesays vveasdnsaunimunlngAndaesnsiguuns (cabinet
g o %4 f%’/ 1
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7 Article 33bis (1) It shall be permissible to reproduce works already reproduced in a school
textbook, by means of the enlargement of print letters, illustrations, etc. used in that textbook or by means
of other systems required for the use of such works by children or pupils who have difficulty in using such
works because of their visual, developmental or other handicaps, for the purpose of study use by such
handicapped children or pupils.

(2) A person who makes such reproduction shall inform the author thereof and pay to the
copyright owner compensation, the amount of which is fixed each year by the Commissioner of the
Agency for Cultural Affairs, by taking into account the purpose of the provision of the preceding paragraph,
the nature and the purpose of the work, the ordinary rate of royalty, and other conditions.

'8 Article 37 (1) It shall be permissible to reproduce in braille a work already made public.

(2) It shall be permissible to record on a memory, or to make the public transmission
(excluding the broadcasting or wire diffusion, and including the making transmittable in the case of the
interactive transmission) of, a work already made public, by means of a braille processing system using a

computer.
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% Article 37 (3) For a person, designated by Cabinet Order, who does activities for the
welfare of the visually handicapped and others having a handicap in perceiving visual expressions
(hereinafter in this paragraph and in Article 102, paragraph (4) referred to as “the visually handicapped,
etc.”), it shall be permissible to reproduce, or make the interactive transmission (including the making
transmittable) of, a word, already made public, which has been offered or made available to the public
by means for perceiving visually (including means for perceiving visually and by other perception) its
expression (including another work which has been reproduced in the former work or which has been
offered or made available to the public in a body united with the former work; hereinafter in this paragraph
and in Article 102, paragraph (4) referred to as “visual work”), by means of converting written words of
such visual work into oral words or by other means necessary for the use by such visually handicapped,
etc., and to the extent deemed necessary for the use exclusively by the visually handicapped, etc. having
a difficulty in using such visual work by the former means. However, an exception is made in the case where
such visual work has been offered or made available to the public by such means, by the copyright owner
or with his authorization or by a person in favour of whom the right of publication mentioned in Article 79
has been established.

2 Article 37bis. For a person, designated by Cabinet Order according to the types of
exploitations mentioned in the following items, who does activities for the welfare of the aurally handicapped
and others having a handicap in perceiving aural expressions (hereinafter in this Article and in paragraph
(5) of next Article referred to as “aurally handicapped, etc.”), it shall be permissible to make the
exploitations, mentioned in the following items, of a work, already made public, which has been offered or
made available to the public by means for perceiving aurally (including means for perceiving aurally and
by other perception) its expression (including another work which has been reproduced in the former work
or which has been offered or made available to the public in a body united with the former work;
hereinafter in this Article referred to as “aural work”), to the extent deemed necessary for the use
exclusively by the aurally handicapped, etc. having a difficulty in using such aural work by the former means.
However, an exception is made in the case where such aural work has been offered or made available to
the public, by means necessary for the use by such aurally handicapped, etc., by the copyright owner or
with his authorization, or by a person in favor of whom the right of publication mentioned in Article 79 has

been established.
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(i) reproduction or making of the interactive transmission (including the making
transmittable) of aural words of such aural work, by means of converting such aural words into written words
or by other means necessary for the use by such aurally handicapped, etc. ;

(i) reproduction of such aural work exclusively for the purpose of lending it for the use by the
aurally handicapped, etc. (only such reproduction as made together with that of aural words of such aural
work by means of converting such aural words into written words or by other means necessary for the use
by such aurally handicapped, etc.) .

21 section 30 (1) It shall be permissible to reproduce in Braille for the blind a work already
made public.

(2) It shall be permissible to make sound recordings of a work already made public,
exclusively for the purpose of providing such recordings for the use of the blind at the facilities established

for the promotion of the welfare of the blind as prescribed by the Presidential Decree.
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2 section 40 A “print disability”, in relation to a person, means-

(a) blindness;

(b)an impairment of his visual function which cannot be improved by the use of corrective
lenses to a level that would normally be acceptable for reading without a special level or kind of light;

(c) inability, through physical disability, to hold or manipulate a book; or

(d) inability, through physical disability, to focus or move his eyes to the extent that would

normally be acceptable for reading;
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