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ABSTRACT

A self-judging measure is a legal concept relating to a principle of
international law: the defence of necessity. Under this principle, a State may adopt
any measures in order to protect its essential security interest or national security.
This principle can be found in many areas of international law, such as, international
trade law (GATT), international investment law, and human rights law. Measures
adopted by the State for the defence of national security have been recognised as
self-judging measures. Under international law, a self-judging measure entitles an
invoking State to solely determine to what extent the measures are required and

necessary in its claims to safeguard its national security, and such a measure is non-
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Ph.D. Candidate, Centre for Energy, Petroleum, Mineral Law and Policy (CEPMLP), University of Dundee.
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justiciable by international adjudicators. Nonetheless, international tribunals are still
able to give a judicial review on the legitimacy of these claims in order to protect the

rights of the litigant and maintain justice and fairness.
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lan Brownlie, Principles of Public International Law (7th edn OUP, London 2008) 441, William Gerald Downey, Jr,
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ARaauanwilymisananadnafuiiazande Article XI wits the United States - Argen-
tina BIT 4817 21 wiawnms uazudnnguanassuinedssmaAnnisznauiuafinine
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lunnsimusisnisae lulsziautlynilaz 1438n199481anans (Documentary
research) WaTNTEIAN® (Case study) dudrdrylaenisiieruusmnuaanguung
seminelszmAdngag Selfjudging waznsipuausdy o udulAglunsdne
uazinaNdnlaanmwiloymisenann

NuassunIsai i lunsAnmanwilymiiazEuinnisAneainuanngusng
TEMINUTTIMALAZARANE (Case study) laBan1ZeeN9EIRINAIRNINEITRIAA
gsssNITINlssnA® wazATIIATeveyyflagaINssTndaLszmAlatanIzating
£9aNAR CMS v Argentina WazAR LG&E v Argentina T9aNNANTU1A lUABIARAINGNY

4T1J3m6‘] Raj Bhala, “National security and International Trade Law: What the GATT says, and what the United
States Does” 19 U. Pa. J. INT'l Econ. L. (1998) 268-270, C. Todd Piczak, "The Helms-Burton Act: U.S. foreign
policy toward Cuba, the national security exception to the GATT and the political question doctrine” 61 U. PitT.
L. Rev. (1999) 318-326 and Richard Sutherland Whitt, “The politics of procedure: An examination of the GATT
dispute settiement panel and the Article XXI defense in the context of the U.S. embargo of Nicaragua” 19 Law &
PoL'y INT'L Bus. (1987) 616.

5 flasmnsufutiymanaraldvinisdneliufalisng #3d wsnaiiusies, “State of necessity: Fatmany
ANNANRIIANALAZNgUEAIALszndlseudnatszmalunguaianisamusswitlssna” ansanstifanans
aAneNRtusAas 7 3 9.1 2553, 168-189.

6 0il Platforms (Iran v United States) ICJ Report 2003, the Nicaragua case, ICJ Report 1986 and the Norwegian
Loans (France v Norway) ICJ Report 1957
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wilanzlugliuuresasasnuiaiaet lugtluuvaeaunnisad viseanianisnfiiena
denariaAilueg1093F (the existence of State) 819 WAKINANGANTUNAUATIHENA
A Lﬁuﬁﬂmﬂgluﬂszmﬂmi@uﬁm VIRMRUWISITNTNRNLIR 1 ﬂiﬂimmmnﬁmuﬂu
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it uﬁﬂngumﬂdﬁéfaﬂmammﬁumLm'qs*g%qvlé’i"umiﬁwmmnnguuw
s:udwﬂizmﬂmﬂmmmmzjngummwdwﬂszmﬂ‘lummﬁluj VW nguNNEd AN
84ANIN13ANTAN° NUNIEUETHLAZANATEINITAIUIENINLsTInA®  viTaudus
NOUNNEANINYme T Lﬁ@ﬂﬂﬁummﬁ*uﬁmm@ﬁgﬁlﬁﬁi@ﬁuﬁmﬂmﬁuauﬁﬁmmwﬁmu
TaasuugniuRuesls il TﬂﬂﬁugmmmﬁmﬁqnmqiﬁmmmnLmemﬁmlu
wANNgUHNEszuINLszmea Gassunaesillag (Sovereignty) %qﬁ*g@%ﬂ‘lmmjfamﬁéqm@

"selilutmAnuiiasFandn the United States-Argentina Bilateral Investment Treaty %38 the United States-Argentina
BIT Oscar Schachter, “Self-Judging, Self-Defense” 19(2) Case W.Res.J.INT'LL.(1987) 122.

*fafingludeund 21 uisunad @ A, 1994
"au%z&yzy'rvﬁmﬁ‘imﬂmu'lmg'luﬂaqﬂuﬁqu'lﬁﬁquumﬁ'auwﬁqndﬁqﬁﬁqﬂﬂn{]'l,m”muw?; 11 Luka the United States
— Argentina BIT '

%919 Protocol No. 14 (CETS No. 194) Convention for the Protection of Human Rights and Fundamental Freedoms.
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making power) lagilimnagnielsinsmsaaasueesasdnsla (Non-justiciable)

5.2 daunuasausdynRansuziily Selfjudging
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mmwmmmLﬂumiﬂﬂLqum'mwmmigmﬂﬁlummmﬂgummuwuﬁnsm”l,mmnu
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LI{]“'LTEmuﬁuﬁnatﬁ'lﬁﬁﬂmqmmﬁumu,ml?“g (National security) WiuLAEaRU

the United States — Argentina BIT #1L#nnuumqn

""Stephen | Pogany, “Economic Development Agreements” in ICSID (ed) ICSID Review Foreign Investment Law
Journal (Johns Hopkins University Press, Baltimore USA 1992) v.7, 1.

Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument, (Helsinki: Finnish
Lawyers’ Pub. Co, 1989) 201.

"Joshua Meltzer, ‘State Sovereignty and the Legitimacy of the WTO’, 26 U.Pa.J.INT'L. (2005), 693.

“Hrauda Tangideasn 3

"2 UszmAauigeniEni Uszmauenan dszinaeasinnde wazdszindniun Tiseg Dapo Akande and Sope
Williams, “International Adjudication on National Security Issues: What Role for the WTO?” 43 Va.J.INT'L L. (2002-
2003) 373
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“This Treaty shall not preclude the application by either Party of measures
necessary for the maintenance of public order, the fulfiment of its obligations
with respect to the maintenance or restoration of international peace or

security, or the protection of its own essential security interests.”"

% [ % I ; =3 20 o o 2 a a

anndaunsainanaiazidivlfinlasdnenizassnienniuua linialuausdcyon
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WASNNIREENTGA Self-judging WenFauiauiudeunlunguuiadndaassdnimisin
Tan desnfundidemaaasaauiuaauidgliiiuunlidn
“Nothing in this Agreement shall be construed

a. to require any [Member] to furnish any information the disclosure

of which it considers contrary to its essential security interests; or ..." ”

Fufingunadnluwnmasiil iinisfindennudnanie “it considers contrary to its
essential security interests” ‘%ﬂumaLm'\ammﬁumﬁdnmqﬂtmmm‘iﬁﬁmmﬁu‘?ﬂﬁ
mﬁ;Lm'qmmﬁummaLﬂmgﬁ@ﬁ@LﬂuLumuﬁqﬁ§gmuw%naﬂuﬁinﬁ@zﬂnﬁuLﬁﬂﬂnLf’iu
mﬁ_lﬁﬁi?]muﬁuﬁmrﬁirﬁtﬁ@ﬁuﬂim@iﬁ@mﬂiuﬂ‘i:mﬂmmmu‘f‘ WAZdLNUWNAIN
ANAIBLNTNUIAINF8IIANNANLET 38 NAFTA (North America Free Trade Agree-
ment) Algdn1sniuualdlaeideniuasreadsiuiudaunluwnmsiaeldfAngn

»19

“it considers necessary for the protection of its essential security interests™ ™ LaZAN
n:l' 9 d’/ v a & U ] R A 1Y
nﬁwﬁwiﬂu“ﬂﬂuwuummma*u,azmﬂnw}mm?‘izmwﬂimﬂmu’l,unvmmm’mﬂuw
3 i i
fananaiilaneuziiFandn Selfjudging®  ileasaniaziiugfiansanuazimvundd
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'® Article X! of the United States — Argentina BIT

"Article XXI of the General Agreement on Tariffs and Trade

8peter Van den Bossche, The Law and Policy of the World Trade Organization Text, Cases and Materials (2nd
edn. CUP: London, 2008) 665.

"Article 2102 of NAFTA

D enneth J Vandevelde, Bilateral Investment Treaties History, Policy, and Interpretation, (OUP, London 2010) 180.
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TunsAneilsziAutloyuidn Selfjudging measure &u@:mnﬂg"mﬂlﬁmmmﬁ
asuresesdnseAsssuszuinalrsmavtelaldu dridsnisanevinusingldliaanmdiu
1 ﬂmﬁummﬁumLmq?ﬁﬁu@%ﬂuﬂmﬁﬁﬁﬁLN%mﬁmmq qnqmumﬁuwmﬂlu
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Qummm’muummegmuuuﬂﬂmﬂu‘lﬂmwanmmwmeﬁ Selfjudging 1Tuiee?
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ANRgRsTTNTENd 1N sTinAlANaNsuIAR Case Concerning Military and
Paramilitary Activities in and against Nicaragua® W?‘ﬂ'?‘iﬁ‘ﬂﬂfi’] Nicaragua case 1u
Useinutlnymiaenana Tmﬂ“luﬂﬁﬁwé’gﬂLu?m“lé’v‘hmﬂwﬁﬂ?zm AtN19779 Taeidnedn
19’1’ﬂi:ﬁﬁ1ﬂL'W'ﬂLﬂumiﬂmﬁummﬁumLnﬁﬁg lnaAagRassuseudnalszmal s
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uumu,mﬁmuna'nfrm”l,mmutummﬂm?m”mmnmq”l,u"l,muﬂmw,uu’]“aumﬂiu

“Nicaragua v United States ICJ Report 1986 at [222] 120. uﬁ"ﬂuLﬁﬂuﬁuﬁﬁmmmwmﬁmqmmﬂuﬂﬁ CcMS
v Argentina CASE NO. ARB/01/8 Awarded on 12 May 2005 [339] 98, available at http://icsid.worldbank.org/ICSID/
FrontServlet accesed on 24 March 2010 ‘luﬂmmamqvmu“lmwmaﬂMﬁi?usumﬂqﬂs"mﬁluﬂm Nicaragua
'Nﬁmwmwmm%umnmmzmmwuﬁn?mﬁmauﬁﬁﬂ;tyﬁ'lum M?‘ﬂ'ﬂli‘ﬂﬂ'}’] FCN u.awm‘nmmmﬂuty’f[mmmnw
ICSID Tun@ CMS mLﬂum?aﬂuﬂwuﬁnimmummmnmmmm']'luauﬁﬁtumqmnm'ﬂu‘lmnﬂﬂmwme'm
'meauvrmnmqmnvmmﬁﬂnm Self-judging measure AU ﬂ’a".,WIﬁﬂﬁi‘jﬂLNi‘ﬂ’YNyLﬂVI’m’]TLLf'ﬂ‘ll?ﬁdﬂuﬁﬁmEy’l
mmFmmﬂmimLmuua"ﬂummmmmﬂwLLaJlo’ﬂzdnﬂamu‘lfﬂumuww 18(2) wiivausdryoyusium I a.a.
2004 1995114 Tmﬂmuum'l,qmu

(2) to preclude a Party from applying measures that it considers necessary for the fulfiment of its
obligations with respect to the maintenacec or restoration of international peace or security, or the protection of
its own essential security interests”
“William W Burke-White & Andreas von Staden, “Investment Protection in Extraordinary Times: The Interpretation
and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties” 48:2 Va.J.INT'LL. (2008)
376 and Andrew Emmerson, “Conceptualizing Security Exceptions: Legal Doctrine or Political Excuse?” 11(1)
J.INT'L Econ.L. (2008) 139.
“Nicaragua v United States ICJ Report 1986 at [222] 120.
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Sad o
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NI, @ﬁﬂﬂm@qﬁmwﬂa‘m@unwanﬁﬁumqq ANAYRssTNITMINNL sz AL AR
ﬂivmﬂmwwmeiumwmﬂnmmmmuummemwmnmummwm’lumi‘iwm
LL‘Vlu‘ﬂﬂL@’Luﬂmuﬂjﬂﬂﬂ?umﬂﬂﬂﬁ"mvl,mﬂﬂ@ﬁﬂﬂLﬂﬂN@LﬂﬂQﬂUlﬂﬂ@ﬂﬂu ABNNINIZNN
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Self-judging measure AafifaAsiauIalunnRaTNARAINE12?

lund Norwegian case™ AalAsIEANWINE Sir Hersch Lauterpacht lARnAuAR
FRenfuszutimanaaiiuasvaualidn LLﬁﬂﬁﬁ?ﬁﬁanmqm%"l,é"a”wdﬁ
mmmﬁi'mﬂﬁﬁwmﬂqﬁu‘l%’t,ﬂum’quuﬁqﬁngummwdwﬂizmﬂﬁwumdqLﬂu
Self-judging measure kiM1IAHUNTRINaN2aziTunTsnszinlunensdeuay
uTﬂmﬁq’LﬂLﬁmﬁuﬂszlﬁum\mgumﬂ wAANagRsssNszuINaLsTinAfdAiien
frnalumsfinsanarsanaailulssduiidanmenissine ﬁi”gﬁﬁmﬂﬁiﬁ&uﬁmm
18159319 1A (the legitimacy of the adopted measures)™

“Ibid, [237] 122
“Ibid. at [212] 367
Qil Platforms (Iran v United States) ICJ Report 2003
“Ibid, at [76] 198.
“Ibid, at [43] 183. See also the Nicaragua case, ICJ Report 1986 at [282] 141.
“Norwegian Loans (France v Norway) ICJ Report 1957
“Ibid, 48.
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AALBNNINNLNEIAQE Self-judging measure yl,mgﬂu’]‘ﬂuém'J‘WMﬁ‘mﬁﬂmm
Aauaunng sl luad Smith & Grady v United Kingdom™ luamsananaiilanrils
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[ % I =< i ¥ VR v o ddy a ]
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eneENBNYEITU (European Court of Human Rights) Iagianalasingudnnisldnania
tuflugnaresiglunishazaufiunisusniseannginusinanatailidunisldnanta
NureLANaNATLaz ATnIsAnuuaNntllitedlunnsaanrdessanisiloaiuaanu
JUAILINAY

6. agUuan1sANIRBUAzTRIAUAUUE

6.1 #5Unan1sANHIIAE

ANMIANETALNIIIABBNANIAINTINLINANN ANTIUATATANINENAIALAETTH
SN NUIENANUGN IMBUUMIANNITUASLINTNG 138 National security Buvianelsi
NOUNNEIEUINUIEINARAD ARUINATIN AN LN e uTANTAL TR
AenFgiesesAnilatanszinendesiuaiuiiuetuesdy (Existence) uaveuidunisld
d1wnsesdlneresignieliiveunuianguunassudindssmanaragnigluaiuniam
1890 WATNIINIMUANIATNI9EN) Aenduiedlesiuatinduausieigiune iy
grunaninisidieslunisdanisianisnielures 35 Asiu Ssnmdnydvannioywii
ANANNAYINITLAILUETIINTUNA L RANT I NIRINNT IARIA T IMNNZANFIRN T AN AT
AYNNUAITBIAY
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*'Smith & Grady v United Kingdom, 29 Eur HR Rep 493
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U92n19U5N AINNTALEITHIBINITLAUNNT IUNNTRANNSNALH (Procedural mat-
ter) vidaanmensiive 14 lunnstleeRuA AR TuAnRnn N luas Nicaragua
case waz Oil Platforms case WwiiAnaazilsinaselilnadmnudsinnszuqunisiunng
AuuaNIRTNsiunslanAdszmAinisfuazlssmasniuiunisinsfendanaay
TOUBITHANNNGUNE UianAinInezesraaiananlaeagliddnmaldiansn
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Usznisiiges ANTeUsTINTRLleITeIIRInIsTenguNeidsznAld
(Substantive matter) palgnanaudntnesiilunm Nicaragua case Wwax Oil Platforms case
ARbARATNImdnANTaLAenguNn e lulsziAuaeenszuaunislunisean

o o gy o % 4 1= G s 3 o
mmsnsuarnalsdulddnfianuseudaanguanavre lddwiudssifuninadeaty
d’l g ¥ =3 d‘ dl E7 o d”
ey lunenguanalaenss (Legal matter) uananniluan Uszinuinaadesividem
TumanguanelaansedanangANiainnrIeNIATNIIITaNg MR BT SR
gausssinesla TnaluAd Norwegian Loan case Aaldnansanuazsindulnednuds
J11199N13 vizanguanenIgnanAu A nTeussTNeala ™
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VRsAINNIVIRNgUANET

*Nicaragua v United States ICJ Report 1986, [237] 122, Qil Platforms (Iran v United States) ICJ Report 2003, [76] 198.
*Norwegian Loans (France v Norway) ICJ Report 1957, 48
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International case law
Nicaragua v United States ICJ Report 1986
Oil Platforms (Iran v United States) ICJ Report 2003
Norwegian Loans (France v Norway) ICJ Report 1957
Smith & Grady v United Kingdom, 29 Eur HR Rep 493
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