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Legal Measures on Protection of Crime Victims' Rights Caused by Non-

prosecution Order of Public Prosecutor
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ABSTRACT

In Thailand, if a public prosecutor issues a non-prosecution order
to any criminal cases filed by the state, it seems that the Criminal
Procedure Code has no any appropriate measures to protect the crime
victim’s rights. In addition to the delay and inefficiency of official responses
to victims, vague legislation on the review of non-prosecution orders and
no proper government agencies being in charge of discovering new
evidence are causes to deteriorate victims’ right and opportunity.

Although the Act on the Compensation for Injured Persons and
Expenses of and Compensation for the Accused in Criminal Cases B.E. 2544
(2001), the Act on Protection of Witnesses in Criminal Cases B.E.2546
(2003), the Official Information Act B.E.2540 (1997), and the Justice Fund
Act B.E.2558 (2015) have contained some clauses regarding the protection

of crime victims’ rights caused by a non-prosecution order of the public
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prosecutor, it is still insufficient by international standards, and as other
accountable law enforcement countries.

Thus, it is essential to Thailand to establish “the Committee on
Protection of Crime Victims’ Rights Caused by Termination of Public
Prosecution against Defendant”. The working functions of the mentioned
Committee is expected to solve aforementioned problems. It is also
expected to efficiently enhance Thailand’s legal system on the protection
of crime victim’s right caused by non-prosecution order of public

prosecutor to meet international standards.

Keywords: The Legal Measure, Rights Protection, Victim, Issue a non-prosecution

order, Prosecutor
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19
503(c)

¥ (1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court
proceeding, or any parole proceeding, involving the crime or of any release or escape
of the accused.

(3) The right not to be excluded from any such public court proceeding, unless the
court, after receiving clear and convincing evidence, determines that testimony by the
victim would be materially altered if the victim heard other testimony at that
proceeding.

(4) The right to be reasonably heard at any public proceeding in the district court
involving release, plea, sentencing, or any parole proceeding.

(5) The reasonable right to confer with the attorney for the Government in the case.

(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim’s dignity and

privacy.
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(9) The right to be informed in a timely manner of any plea bargain or deferred
prosecution agreement.
(10) The right to be informed of the rights under this section and the services described

in section 503(c) of the Victims’ Rights and Restitution Act of 1990 (42 U.S.C. 10607(c)
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 Article 40-3 CPP provides the right of the injured party and other persons filing a
criminal complaint to lodge a complaint against the public prosecutor’s decision not to
prosecute (procureur de la République) with the general prosecutor (procureurgénéral).
If the general prosecutor responds to the complaint he must issue a written procedure
instruction to the public prosecutor in which he may order instituting the proceedings
that have been dismissed as well as taking certain investigatory actions that he deems
expedient (Article 40-3 in relation to Article 36 CCP).If, on the other hand, he does not
agree to the request raised in the complaint, he must dismiss it as unfounded and
notify this fact to the person filing it. In that case the legal means for the person filing a
complaint who is not at the same time the injured party are exhausted; there is no
other additional possibility of review.

*" Article 40-3 CPP Another type of review is the specific right of the injured party to
independently institute a criminal prosecution and institute criminal proceedings before
a court. In this context the injured party may, depending on how serious the criminal
offence is, act as an authorised prosecutor by summons (citation directe) or by filing a
criminal complaint with a compensation request to an investigating judge (plainte avec

constitution de partiecivile).
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“271p. Marguery, Unity and Diversity of the Public Prosecution Services in Europe: A
Study of the Czech, Dutch, French and Polish Systems, 2008, p.81.

 Article 392-1(3) CCP In order to prevent the injured party from taking this
opportunity lightly and instituting a malicious prosecution which would unnecessarily
burden the criminal justice system, the legislation provides for the duty of the injured
party to make, by the decision of the court and according to his financial capacity, an
advance payment (cautionnement) as security for a procedural fine if, during the
procedure, malicious prosecution by the injured party is established, or if by his
procedural disposition the proceedings.

* Article 226-10 Code pénal, hereinafter: CP, A prosecution, the injured party takes the
risk that the accused who has been acquitted institutes criminal proceedings against

him for bringing false criminal charges.
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% Article 86(1) CPP. Before allowing the injured party to institute criminal proceedings,
an investigating judge must serve the injured party’s claim on the public prosecutor to
respond.

% Article 86(3) CPP. If the public prosecutor deems the claim to be unfounded, before
responding he may request that the investigating judge examines and summons the
injured party to uncover information and evidence justifying the initiation of criminal

proceedings.
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" Article 86(4) CPP.The district prosecutor may only send the investigating judge
submissions not to investigate where the facts of the case cannot lead to a lawful
prosecution for reasons relating to the right to prosecute, or where, if the facts were
shown to exist, they would not amount to any criminal offence. Where the investigating

judge decides otherwise, he must make a reasoned order.
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% Article 2(3) ZKP. In accordance therewith, the public prosecutor is bound to institute
criminal proceedings when there is reasonable suspicion that a certain person
committed an offence which is subject to public prosecution and when there are no

legal obstacles to the prosecution of that person
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 Article 213 (1) ZKP. The investigating judge shall discontinue an investigation by a
ruling when the State Attorney in the course of the investigation or after its conclusion
declares that he is desisting from the prosecution. The investigating judge shall within
the term of eight days notify the injured person of the discontinuance of the
investigation (Article 55).

* Article 225 (1) ZKP. The search of a dwelling shall include the search of one or
more rooms used by a person as his/her home as well as rooms connected with these
premises by the same purpose of

usage.
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> Article 58 (2) ZKP. In proceedings conducted upon the request of the subsidiary
prosecutor, the State Attorney shall be entitled to assume and to represent the

prosecution prior to the conclusion of the trial.
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* Article 149 (3) ZKP. If the votes are divided into more than two opinions so that none
has the necessary majority, the issues shall be separated and the voting repeated until
a majority is reached. If in such a manner a majority is not reached, the decision shall
be rendered by adding the votes most favourable for the defendant to the votes less

favourable for him until a required majority is reached.
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* Prosecution Committee Act or Prosecution Review BoardAct. The Act on Committee
for Inquest of Prosecution (Act No. 147 of 1948) amended by the Act for Partial
Amendment of the Code of Criminal Procedure, etc. (Act No. 62 of 2004) (http://www.
japaneselawtranslation.go.jp/law/detail/?id=363&m=8&re=)

* Article 1 Prosecution Committee Act In order to achieve the proper to reflect the
will of the people relates to the execution of the prosecution right, put the prosecution
Committee on the location of the District Court and District Court branch specified by a
Cabinet Order. However, (1) it must be placed at least the one within the jurisdiction of
each district court. (2) Prosecution Committee name and jurisdiction of, shall be
specified by a Cabinet Order.

% Article 3Prosecution Committee Act Prosecution Committee, perform their authority
independently.

¥ Article 4Prosecution Committee Act Prosecution Board, to organize this Womotte

prosecution jury of eleven that were selected by lot from among those having a
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member of the House of Representatives of the right to vote in the jurisdiction of the
prosecution Committee.

*® Act on Prosecution Committee Act , http://law.egov.go.jp/htmldata/S523/523H0O147.
html

* Article 30 Prosecution Committee Act The persons listed in the second, paragraph,
when there is dissatisfied with the disposition not to institute a prosecution of the
prosecutor, petition for review of spruce of the disposal to the prosecution Committee
that has jurisdiction over the location of the Public Prosecutor's Office, which belongs
to the prosecutor it can be a to. However, Article 16 (iv) Court Act incident, as well as
prescribed in the Act on Prohibition of Private Monopolization and Maintenance of Fair
Trade for the case pertaining to crime in violation of the provisions of, shall not apply.
0 Article 31 Prosecution Committee Act Allegations of examination, in writing, shall be
and clearly the reason for the complaint.

*" Article 32Prosecution Committee Act When voting has been filed by the prosecution

examination meeting relates to spruce of the disposition not to institute a prosecution
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of the prosecutor, it is not possible to further the allegations of examination for the
same incident.

2 Article 35 Prosecution Committee Act Prosecutor may, when there is a request of
the prosecution Committee, to submit the necessary materials to the examination, or
must state an opinion to attend the meeting.

* Article 36 Prosecution Committee Act Prosecution Committee, it is possible to
obtain the reports on matters necessary for the inquiry in public offices or public or
private organizations.

* Article 41 Prosecution Committee Act In the case where the prosecution Committee
was voting of Article 39 five-paragraph (1), upon receipt of the authenticated copy of
the preceding article of the voting statement has been filed, the public prosecutor,
promptly, to the voting in reference on, after examining whether or not to prosecuted,
filed a prosecution about the incident relating to the voting, or does not pose this must

be a disposition. (2) in the case where the prosecution Committee was voting of Article
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39 of the five paragraph paragraph, upon receipt of the authenticated copy of the
preceding article of the voting statement has been filed, the public prosecutor,
promptly, the voting by reference to, on reviewing the propriety of the disposition not
to institute the prosecution, filed a prosecution about the incident relating to the

voting, or which must be a disposition not to institute.
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