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Some Observations in the Case Concerning Duties and Powers
of the House of Representatives, the Senate, the Parliament,
the Cabinet or the Independent Organizations under the
Constitution of the Kingdom of Thailand B.E. 2560 (2017),
Section 210, Paragraph One (2)
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Abstract
This academic article is a result from a study of some problems in
the cases concerning duties and powers of the House of Representatives,
the Senate, the Parliament, the Cabinet or the Independent Organizations
under the Constitution of the Kingdom of Thailand B.E. 2560 (2017),
Section 210, Paragraph one (2) to provide some observations relating to
the qualified person to file case and condition for exercising rights to the

Constitutional Court.
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According to the result, the study found that the current Constitution
stipulates clearer than previous constitutions that constitutional organizations
shall be entitled to file a case to the Constitutional Court. Nevertheless,
some problems arise from issues conceming the performance of duties and
powers of the Nomination Committee of the constitutional organizations
which are its authoritative body. The current Constitution and the Organic
Act on Procedures of the Constitutional Court B.E. 2561 (2017) fail to
provide relevant details in this regard. In comparison with The Basic Law
for the Federal Republic of Germany and the 1951 Federal Constitutional
Court Act, the result found that these laws addressed the a problem of
exercising powers of the constitutional organization’s authoritative body
established directly by the Constitution to exercise the state powers by
enabling such authoritative body to file a case for the Constitutional
Court’s consideration. In addition, such laws provided definitely prescription
and conditions for exercising rights in details. On the other hand, Thailand’s
Constitution and such law fail to contain prescription and stipulate merely
conditions for exercising rights in some cases.

The author suggests that the Rules of the Constitutional Court can
elaborate the qualified person to file a case and conditions for exercising
rights to the Constitutional Court. Regarding substance of the case relating
to an exercise of duties and powers of constitutional organization, the
problem can be solved by considering and comparing the pattern of
Constitutional Court’s decision and order with the Constitution Court’s

applicable decision in the end under context of the current Constitution.
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2> Bundesministerium der Justiz und fur Verbraucherschutz [Online], Available from:
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28 Bundesverfassungsgericht [Online]. Available from: http://www.Bundesverfassungsgericht.
de/SharedDocs/Downloads/EN/Gesetze/BVerfGG.pdf?blob=publicationFile&vRetrieved
26 October 2018.

2 pverfaG § 63 Applicants and respondents may only be: the Federal President, the
Bundestag, the Bundesrat, the Federal Government and those parts of such organs as
are vested with own rights pursuant to the Basic Law or the rules of procedure of the
Bundestag and of the Bundesrat.

30 BverfcG § 64 (1) The application shall only be admissible if the applicant asserts that
an act or omission on the part of the respondent violated or directly threatened to
violate the rights and obligations conferred on the applicant or on the applicant’s organ
by the Basic Law.

(2) The provision of the Basic Law which was violated by the respondent’s contested

act or omission shall be specified in the application.
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(3) The application must be filed within six months of the applicant gaining knowledge
of the contested act or omission.

(@) If the time limit expired before this Act entered into force, the application may be
filed within three months of its entry into force.

31 BverfGG § 67 The Federal Constitutional Court shall declare in its decision whether the
respondent’s contested act or omission violates a provision of the Basic Law. The
provision is to be specified. In the operative part of the decision the Federal
Constitutional Court may at the same time decide on a point of law which is relevant
for interpreting the provision of the Basic Law on which the declaration pursuant to the

first sentence depends.
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