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ABSTRACT

Every State has a duty to comply with international obligations and

cannot invoke an inconsistency of national law as an excuse for failure to

perform the duty otherwise the State must bear international responsibility.

The judiciary as an organ of the State is accordingly obliged to fulfill
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the obligation. This article is aimed to examine an application of international
law in Thai domestic legal system of Thai judicial practice, in context of
a failure to comply with international obligations. It focuses only on the
application of customary international law and treaty.

After doing the research, it appears that Thai judiciary has followed
a strict dualist approach towards the application of international law.
By which Thai judiciary is obliged itself by strict application of Thai laws
recardless of international obligations. While, foreign judiciaries including
Federal Republic of Germany, Republic of South Africa, and Canada strictly
obliged themselves to follow neither monism nor dualism. They apply
the law in their domestic legal systems in accordance with international
obligations by way of a direct application of customary international law and
a use of treaty to interpret the domestic law.

In consequence, it is here suggested that 1) There should be
a broader interpretation of the powers of the Courts as entitled in Section
188 paragraph 1 of The Constitution of Thailand B.E. 2560. Where the
definition of the “laws” in this Section should also cover customary
international law; 2) The Constitution of Thailand should be amended to
expressly incorpo rate customary international law as part of the law of
Thailand in order to justify the judiciary in applying customary international
law directly and legitimately; and 3) The judiciary should use a juristic
method by applying and interpreting national law in conformity with

international obligations.

Keywords: International law in domestic court, Judicial practice, Theory of

dualism, Customary international law, Treaty
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3 The Exchange of Greek and Turkish Populations, PClJ Ser. B, No.10, Advisory
Opinion, 1925, 20.

4 The Vienna Convention on the Law of Treaties 1969, Article 27

® Usydnd wenyns, nuNesenI Ny an 1 ausagq, (NFamn: ey,
2551), 196-197.
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" David Thor Bjorgvinsson, The Intersection of International Law and Domestic
Law, (Massachusetts: Edward Elgar, 2015), 20.

8 Hans Kelsen, Principles of General Theory of Law and State, (New Jersey: The
Lawbook Exchange, 2007), 369.

° Hersch Lauterpacht, International Law and Human Rights, (London: Stevens

& Sons, 1950), 45-47 and 122-126.
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1% Heinrich Triepel, “Les rapports entre le droit interne et le droit international,”
Recueil des Cours 1, no. 1 (1923), 82-83. cited in David Thor Bjérgvinsson, The Intersection
of International Law and Domestic Law, 32.

' Ibid., 81.

2 |bid.

13 Brownlie, Principles of Public International Law, 32.

14 David Thor Bjoérgvinsson, The Intersection of International Law and Domestic

Law, 35.
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15> Gerald Fitzmaurice, “The General Principles of International Law Considered
from the Standpoint of the Rule of Law,” Hague Recueil 92 (1957), 68-94.

16 Brownlie, Principles of Public International Law, 33.

'D.P.0’ Connell, International Law, (London: Stevens & Sons Limited, 1970), 43.

'8 David Thor Bjorgvinsson, The Intersection of International Law and Domestic

Law, 55.
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¥ Ibid., 57.

2 Ibid., 60-61.

2 Michael P. Van Alstine, The Role of Domestic Courts in Treaty Enforcement:
A Comparative Study, ed. David Sloss (New York: Cambridge University Press, 2009), 569.

2 |bid.

% David Thor Bjorgvinsson, The Intersection of International Law and Domestic

Law, 76.
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% The Vienna Convention on the Law of Treaties of 1969, Article 26 “Every
treaty in force is binding upon the parties to it and must be performed by them in good faith”.

% The Vienna Convention on the Law of Treaties of 1969, Article 27 “A party
may not invoke the provisions of its internal law as justification for its failure to perform
a treaty. This rule is without prejudice to Article 46”.

2 Anthony Aust, Modern Treaty Law and Practice, 2™ Edition, (New York:
Cambridge University Press, 2007), 180.
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7 Ibid.

2 Anthony A. D’Amato, The Concept of Custom in International Law, (London:
Cornell University Press, 1971), 187-189.

2 Statute of the International Court of Justice, Article 38 para 1(b) “International
custom, as evidence of a general practice accepted as law, is one of the sources of
international law”.

%0 Lassa Oppenheims, International Law A Treatise Vol.1 Peace, Second Edition,

(London: Longmans Green and Co., 1912), 11-17.
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*! North Sea Continental Shelf Case, I.C.J., 1969, para. 77.
°2 Draft Articles on Responsibility of States for Internationally Wrongful Acts,
Article 2 “There is an internationally wrongful act of a State when conduct consisting of
an action or omission:
(a) is attributable to the State under international law; and

(b) constitutes a breach of an international obligation of the State.”
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* Draft Articles on Responsibility of States for Internationally Wrongful Acts,
Article 4 “1. The conduct of any State organ shall be considered an act of that State
under international law, whether the organ exercises legislative, executive, judicial or any
other functions, whatever position it holds in the organization of the State, and whatever
its character as an organ of the central Government or of a territorial unit of the State”.

3 ayge 1Wolne, wa”fmg]mmz/;/wwzfmﬁyam”u, fusindadi 4, (NFunn=: Jyyvy,
2551), 219-223.

%5 Draft Articles on Responsibility of States for Internationally Wrongful Acts,
Article 12 “There is a breach of an international obligation by a State when an act of that
State is not in conformity with what is required of it by that obligation, regardless of its

origin or character”.
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