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Abstract

The Independence of Judiciary is an indispensable element of the Rule of Law as
recognized and protected under liberal democratic constitutions including almost all Thai
constitutions. This principle embraces a sub-doctrine called the tenure and Irremovability of
Judges, which serves as a protection of judges against any immediate removal from office as a
result of, inter alia, any alteration of rules and procedures for judicial appointment, the length of
term of office, and the qualifications as well as disqualifications thereof.

Taking into account particularly sections 76 and 77 of the Organic Bill on Constitutional
Court Procedure, which was submitted to the National Legislative Assembly by the Constitutional
Drafting Committee, this research finds out that its contents as regards the automatic application,
on the incumbent judges of the Constitutional Court, of a set of newly defined qualifications and
disqualifications of constitutional court judges as set out in the 2017 Constitution are most likely

to be, in my view, incompatible with the Independence of Judiciary.
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Democracy)® ins st dusifintlsvandnniswuiwensiua® iuesausenaunilaveaaniiss? wasilu
wanUseiudeansuyweyu® vdnnsiliituieligininwnainisuiazauaunsadnduafnung gl
9g199ase MedaTeaNeIAnTUATYGALAaLUINT kardaseangininwinainisaleiules el
ﬂwmmﬂ@fﬂﬁuﬂﬁlmﬂasjmaiéfaﬂaLmammwi’aLLasmmmwma"’a “.Jun1sUanulanian s’iﬁwmmw
”24 &

N9l
LW@LUuMaﬂﬂﬁzﬂ‘H’ﬁ GU’EJWWWV]i%‘VI’N\‘iL@ﬂGU‘HWJEJL@ﬂGU‘L!WJEJﬂ‘LIL’ENQ31@3Uﬂ’]§mﬂﬁu®8’]\u‘1/18ﬂﬁiim el

imm’mammmwwmmwmauw LLﬁ”ﬁjaQﬂumﬂL‘MﬂﬂLLﬂLLF’]‘UQULUE]QLIV\]’]ﬂﬂ']WW'Wﬂ‘l&}’]@ﬂﬂa’]’J

a

avBiainimvenensualignisasandnlnefiveudenguras Tnensliesdnanainistiannsaviniia
“a3adeu” Msldgunasgresedivygfvardiouins idulumusgsssuyguasnguuieagng
gndendusssu®
nineuudaszvemanisiudundnnisanalsnglussassewhsssmaasatiu e
wé’ﬂmiﬁugmmmawﬂiwwqadwéhammLﬁuaaimammﬂﬁ (U.N. Basic Principles on the
Independence of the Judiciary (1985)) f«'ﬁ’mﬁw%uiumiﬂizﬂ;uamizmmﬁiﬁaaﬂﬁﬂaaﬁumﬁmpﬂsim
waznsUftiednssvinan adsil 7 luasiay uarldSuanuitureulasfivssgulvgandssaneid
(General Assembly resolutions 40/32 of 29 November 1985 and 40/ 146 of 13 December 1985)*'
nannsdenIaesnfeANuUUIENgRveaINIs (The Bangalore Principles on Judicial Conduct) 3avi1

TulAeNguAaINITINBLATUAT1INANAIINGATALNLITITUVDIRAINIT (the Judicial Group on

2 peter H. Russell (n 14) 3.
2 Daniel Smilov, ‘ The Judiciary: The Least Dangerous Branch?’ 1u Michel Rosenfeld wag Andras Sajo, The Oxford
Handbook of Comparative Constitutional Law (OUP 2012) 864.

2 951qm1 mmmu 55“8 ‘Vlﬂﬂﬂg‘l’lil’lﬁlll%’]‘lfﬂ I’i\‘iWMWLﬂE’]uG’]a’] 2555) 158-9; UTILIN ﬁ\iﬂ‘“Lum wanwumummnmwmmmw
Amuﬂf?@ﬂmﬁ’li//,i/imywl (furindadl 5 Ty 2558) 30-1 ; Luc Heuschling, ‘Why Should Judges Be Independent?:
Reflection on Coke, Montesquieu, and the French Tradition of Judicial Dependence’ Tu Anthony W. Bradley and others
(eds), Constitutionalism and the Role of Parliaments (Hart Publishing 2007) 199-223.

% Aharon Barak, The Judge in A Democracy (Princeton University Press 2006) 76.

2 Roderick A. Macdonald wa g Hoi Kong, ‘ Judicial Independence as a Constitutional Virtue’ T Michel Rosenfeld Lag
Andras Sajo (eds), The Oxford Handbook of Comparative Constitutional Law (OUP 2012) 833.

# Vicki C. Jackson, (n 14) 21-22.

% I‘Uiﬂ@ Christoph Moéllers, The Three Branches: A Comparative Model of Separation of Powers (OUP 2013) 89-96.

2T <http://www.ohchr.org/EN/Professionalinterest/Pages/Independence udiciary.aspx> L1814 84 Juii 8 Aa1PI 2560.



NITIPAT NIDA Vol. 7 No. 1/2018

Strengthening Judicial Integrity) %aiﬁ%umi%’maﬂmauaﬂmzmum%‘mwgﬁﬁ]LLazé’mmaqawizmma
(ECOSOC Resolution 2006/23)% uazifnnnIsuIsNsansuyueyulianyssyv@ (Commission on
Human Rights Resolution: 2004/33) 191eA1ududaszwazUsAI1NeARveIBIANIAAINIT anYu §
fndu wazanuludassvesinnguuiy (Independence and impartiality of the judiciary, jurors and

) wasndAey Ao Ufaaainainsiednsuywevy (the

assessors and the independence of lawyers
Universal Declaration of Human Rights) 99 10 wagnAn15e®INUTEINAIIN8dNdNaliloslazadns
n19n3iiles (International Covenant on Civil and Political Rights) #lnetfuniAuaziinagnitusine
FauaTudl 30 unseu 2540 o 14.1 undygRsnanléusesdnivestaanvuiiagldsunisfiansan
fimnwiadogreradusssulasesdnsiiudase sudunngruvemdnanuiudassvemainisd
Usinglunguunednsuyweyu®

WAty wanaududaszuemainisivsnglusgsssuygreuieiselssnea liilag
nsURYEAAN “Dase 139 Independent” Iumiﬂ/‘fmﬁﬁﬁmaqQﬁwwﬂwm%asuamﬁﬂiﬁ;mmﬂ”ﬂma%’m
WA9 19U Lwosnd®! au® dulaili@e™® nnala® wensnla® wislaunsUyelRsusesndnniston 9

YoananANUludaszveinainisly 1w 915audun® dude® ansgowsni® dau Fsenana1iledn

'
=

$3o55uYnvessgiasUszuSulnennusema laglaneATarnTundsainsulanasanass GIunaIu

Y L%

UnyaiRsuseamdnnisdell® sudssgsssuyglnewnunnatuiegnieldnssuanufnuwas i) iainaiu
WeNAINTY MatusTUUABNNEY Aol 1iu Mmajnuauuin Aldaavumandseiuandudasy
V8INAINTIU HIUNTRANHUNURERFesTUYvasIns1Usenauiu® wasisuamglseniadn “d

wannsuilsvemdnanududaszremainisfudfiladeuduarednvaldnuslusgessuuey winels

% <https://www.un.org/ruleoflaw/blog/document/the-bangalore-principles-of-judicial-conduct/> U183 & Sufi 9 faAu
2560.

2 <ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2004-33.doc> 1niailetufl 10 nanau 2560.

%0 param Cumaraswamy, Report of the Special Rapporteur: Independence and Impartiality of the Judiciary, Jurors
and Assessors and the Independence of Lawyers, UN Doc E/CN.4/1995/39 P 35 (1995), #@#ni1 24
<www.ohchr.org/EN/HRBodies/HRC/.../Documents/A HRC 35 31 EN.docx> L0189 o fudt 9 ARIAN 2560; ag Michael
Kirby, ‘Abolition of Courts and Non-Reappointment of Judicial Officers’ (1995) 12 Australian Bar Review 181, 193.

3! German Basic Law, 119151 97.

*2 Spain Constitution, 3118151 117.

* Indonesia Constitution, 410151 24.

3% South Korea Constitution, 419151 103.

35 South Africa Constitution, 3116151 165 (2).

% Argentina Constitution, 3110151 108-115.

*" India Constitution, 81A51 124-125.

% US Constitution, 110151 3, 255A 1.

% Roderick A. Macdonald tag Hoi Kong (n24) 842-855; Peter H. Russell and David M. O'Brien (eds) (n 24) wag Shimon
Shetreet (n 14).

% Beauregard v. Canada [1986] 2 S.C.R. 56.
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UszrSulneynuisazmieuiuianelu® og19lshd arnnsfinwdssuiisunannisdananilussuy
nnuinsvamaeUszna wui ndnenududassremainstulsduasesininunainislunisly
“81u199a1N13” (Uudicial Power) tieviwihiidiadudefinim (adjudicative function)™ Fauiusugou
sdansidadedeniseng 9 TunsguIuNTaN 1ou Msdesnduneny nsdadeunisiiansan 18 &
Judiunisesnisdnduaidedionisi vinarududassueinainisisfuasesgainisluaessesu
laun sedUeeAnTNAINIS (Institutional/Structural Independence) Lags¥AULANINYILAAZAY
(Individual/Personal Independence)®

ofls $goasuyny 2560 veslvefdudululuiimnsana lasfinmsusemdnanufudaszueana
nsluseduasdng 1wy nsfinnsanfinnnwiaiifusunaveania®® ulmass 9 azdetuldlasngmane
sefunszdydR uwieziinsrmaludviervunisiasanailudiiefiarsanfininwiailaadni
videdemiladoruiadunisiowneild ssdnsmaiimiessnsiiiudaszaindieuims® dssuuns
Usnsnuyaravesnain siluenmelaenssunisdiulngluauenssunisuinisauyanauiaing
ANINWINAINITAIL U™ Q’ﬁwwmﬂmmmiﬁiwuL‘Euﬁauuazﬂ'mauLmuLLaﬂﬁi’mmﬂmm%’mﬁ’]ﬁ%’g
Ju% Syilnthildnasssutssnaliifiomeudnsufdiviniivesea® winnsmariiituiedliesdins
c{]mmimﬂagjm816’Tﬂwsﬂiauﬁwmaar;'haﬁaﬁ’@ﬂﬁmumimﬁﬂg]vima%’méi’jﬁmaLLasﬁﬁﬁmimmﬁ WAZNS
Inassaudszanuedeyszdnl aaendul1euInITiIunsTNAUTYYIMUIEEINTURIAIAKAZNNS
MUANTEUIUNMIUIMIYAna TRondnUssiudaszvamainisainneuen

uananil $go99UYa 2560 de5usesnananududaszveinainistuszdudiyana fsanuly
1M1 188 233AADTII “ERminwinaznanisteniidasslunisfiansanfininuiessaniniusgsssuyy
waznguangliidululnesint ussy wazdsmaneaialas” sl nsfissuuuimsnuyana
fanamAd szuutudowduenmana Adunilsuisnsamdnusziunndudaszungfivanuina
mswsiazauludnmands elunindu Sgsssuunngluein wu fgassuyny 2550 Walendregdfininu

1 Re Remuneration of Judges [1997] 3 S.C.R. 3: “there was an unwritten principle of judicial independence in the
Constitution of Canada that could have the effect of invalidating statutes that reduced judicial salaries”; 91909l Peter
W. Hogg, Constitutional Law of Canada (Thomson Carswell, 2004) 14.

2 |_uc Heuschling (n 22) 206-207.

 Peter H. Russell (n 14) 2.

% Roderick A. Macdonald wag Hoi Kong (n 24) 832.

% peter H. Russell (n 14) 13-23; Frank Cross, ‘Judicial lndependence,’Iu Keith E. Whittington and others (eds), The Oxford
Handbook of Law and Politics, (OUP 2010) 557 — 572.

%6 551, 2560, 1IM31 188.

7 §51. 2560, W1MT1 189.

35U. 2560, UM 193.

¥ 55U, 2560, 1131 196 way 198.

0 55U, 2560, 1M1 193 I55AFBA.

I8U. 2560, 1419131 141 ¥59A6DN.

48

51
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Taelaldsumnudusen uudidrdesniuiinguuisiivue 919 1Junislendrenininszuni®
$g59uUY 2540 UryelAtaaudn nsiasaniinnwafldegneldaisnisdsdudaen nsnediuiu
v [ ) s = ° a a A o a A ° av v oy
soslulumumdninaeinuuusunuinguneiinun wagasiinsisenaudiuuavsolaudiuiunalile
Judu® ndnniswarliivustuielidininwgainisusarauiidasslunisinnwed luaneganeld
91aifveUITIANa wazlife nanUseiudaseramain1sannneluefninain1siues

4. vanaNuluAclun13A59IUMLRaINTs (Tenure and Irremovability of Judicial Office)

ARNIN®I9aINTsiasun1sAuasen1eldvdn Tenure of Judicial Office wag Irremovability of
Judges Fudundnmsgosvemdnanuiudaszvaanainis® wdnmsimneaud giwinwigains
goudlduvianudifiung waransamsshumislldiFos q asuwifiing@ingsuiif (Good Behavior)®
wazilaluaunse (Competent)™ aegldinaeiengvsefmunindenengu 1wy 65 U7 70 U wise 75
U waznawinnge (Term of Office) (673) Wy 1132 7 U wagansssiunialaiiesnszien® w5e115e 12
Yuazazirsaiuniduiisedeidesiuluiuidld® eg1slsid enafinnsnenneu fAnnwinainisesn
nsumdsneunitild Tnenssurunismaitderienisnennausanaindus (Impeachment) nad
SgesTuUaYn)IneveLsaUsEmAnual 3%
Mé’ﬂmmﬁ"um’tumiﬁﬁw‘hLmu'ama1miﬂiﬁwé’ﬂﬂsvﬁ’umwmﬁu@asﬂu@qmﬁm TlveeAng
U3 asdnstifdeydh vousiusosdnsgiisunaudlufiuAuigsssuyny oondids eenngmne vieudly
NS g Ty ImwwmmammwmiammeagmmwuﬁmmL.mquLU"Lé'Imm&J lidnagseniseu
AnAa N13USUYTlATIET1e 29AUTENOU NTBLUABIUIAATES AITYULANAWALIEANINGYT Y3003
WaguwUamanunast 3813 uazdeulvlunsdssiuminainig 019 auauld dnuazdosinn sy

NIATILALS MVUANBUADIEU TTNTATINUALIAIAT 18

>2 55U, 2550, 1M1 197 155N
>? 55U, 2550, 1IN 249.
% Vicki C. Jackson (n 14) 31-36; 98819191 Spain Constitution, 116151 177 155ANTISLAL@09; German Basic Law, 11957
97(2); Korea Constitution, u1s131 106 Way 112 (3).
> 1y nnnemaansgelsnidswiuvlimasndn (life tenure); US Constitution, 11951 3, 9530 1.
% L1 HAINITANALAULIAT; Canada — Constitution Act 1867, 11751 99 (1) Fsfinsudluiisidslud a.e. 1961 Srdnenglid
75 4.
o gy pamsmaunesedive e u Fudululssaaiiengasu 65 U uidriunsessaussonw dewndeandu 70 9
~ wsvsadugAdanamaUnasesuarisinnsanaiunases ne. 2542, 11ms1 21 (3) Usvneuanmsn 31; HRNINw AN Lol
(Judges) 65 U Lwir;gﬁwmmmaam (Justices) \n®ea 70 U - The Court Organization Act 1987, u1ms1 45 (4) (wAlalae Act
No.10861, July. 18, 2011).
® g fimnyilumagisssuesing inSeu o Sufulsuussinaiifiongesu 70 9 - wseseltydisedouisensdege
MsMAgRAsTIN WA, 2503, 11as1 8/1 (WsndAslul 2560); maIn1smaseaLAsIAY — Constitution of Australia, 31751 72(i); @
N13A1A8INGY - Judicial Pensions and Retirement Act 1993, 11951 26.
* iU gaINsAasEsTIIYlNg - S5U. 2560, 11951 208 (4); AaINsAALANUIAT 75 Tiguri.
%0 55U, 2560, 11M31 207; viseUsEsUMAINWNMANNTE 6 Tuagaseiumisliiieadnsefien g Korea Constitution, 11991
105 (2).

ma'lmimaiﬁﬁiimumawwuﬁwaiuu M3y 12 ¥ inSuauileny 68 U - Federal Constitutional Court Act, 11791 4.

maauaﬂmuaﬁuauLﬁumuam‘uwmmu mmummﬂ,ﬂ I‘Umm Giuseppe Di Federico, ‘Judicial Accountability and Conduct:
An Overview’ Tu Anja Seibert-Fohr (ed.) Judicial Independence in Transition (Springer 2012) 87-118.
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Tngmsnsnguanensoudligsssuyny 1emnavesmunusinela dawalsigfininwinainisidisg
fuisey o vedu funndumisunounanduaunis wuil Adeudaudullfgaiiosdninainis
LazhinInwnaINsuiazauazanagnglinisaseuivesenisidies insglnedduuyududl geudas
“instla” gignnalinalilng Wannfites Jsdeunsenusennuludassuazanuusieann “end” lu
msfimsaniimnwad Tnsamludesiienniendudnadld unsmniAawauiuais nagma
YDIDIANTAN 4 Musgessuyggaudesly Wunsiatendnnsuusuenguna Faiu nénAnududass
yesmamsfildFunseesiulasuuenssUszmanaslungruneszninaseiva 3aiedn ndnadusiung

3 o ' g2 = L3 o v o S av Yg3 o a 1 &5
Tuprsassunismainisilunislussduszneuddgdurzuadeila® dmseavidundeludl

4.1 MSYUBNAMUALIEANNINBIMIDEULENANA

Tnendn lefinsdeulassaiiama wioguidnuazdndamalmai (Abolition or Restructuring of
Judicial Office/ Court) gimnunilinssasiumisoguds msldsunisusiaielimsshumisieluluma
Tyaidne® frograu Tud .. 2009 avswerningléfinsufsuma daks UK Supreme Court 2 Tu
il Idusadsnarnisyain 12 vinu (Law Lords — Lords of Appeal in Ordinary) luanignss113n13
gns3aiUszdnaniyuuns (Appellate Committee of the House of Lords) tlunainisluenalmi de
138097 “Justices of the UK Supreme Court” 1Jugain1syausnaie® Tuniansadudiu n1susu
Tnssasamalngliusisiainnuniulidsshudumalm deunsenunssitousenuiiuadlums
ANSIFUNUINAINTT (tenure of judicial office) uazdiodliinsnrananududaszvenainis®

ofls MaguiBnamafia maAsunaslasadunzesdusznauuasmaia wnliannsouse
finnwgainisfisnssiumiseg a Jagtu Tludseihumidumaduld weilfazidandnamdy
faszvesaInis Aenaidensinsdesiiuaindiunis MmensseAmaunuiuduIuLAnaInside iy
nELly ENNYYIEEe 9 finanid Usingdnlusgossuygvesamiusigwesuiiuazgsn warluns
A13590909ANTUINIYIR Bulaun

& peter H. Russell (n 14) 14-15; the appendix to Recommendation CM Rec (2010)12 of the Committee of Ministers
of the Council of Europe to member states on judges: independence, efficiency and responsibilities, adopted on
17 November 2010: “Tenure and irremovability

49. Security of tenure and irremovability are key elements of the independence of judges. Accordingly, judges should

have guaranteed tenure until a mandatory retirement age, where such exists”.
% Rebecca Ananian- Welsh and George  Williams, Judicial Independence from the Executive
<http://www.jca.asn.au/wp-content/ uploads/ 2014/07/P62_02_09-Judicial-Independence-from-the- Executive-June-
2014.pdf> Wirdasioudl 10 fusneu 2560.

8 [UK] Constitutional Reform Act 2005, ss. 23-24; wazRoger Masterman, The Separation of Powers in the Contemporary
Constitution: Judicial Competence and Independence in the United Kingdom (CUP 2011) 216-8.

% John M. Williams, ‘Judicial Independence in Australia’ in Peter H. Russell and David M. O'Brien (eds), Judicial
Independence in the Age of Democracy: Critical Perspectives from Around the World ( Constitutionalism and
Democracy) (University of Virginia Press, 2001) 182-3; Michael Kirby, ‘ Abolition of Courts and Non-Reappointment of
Judicial Officers’(1995) 12 Australian Bar Review 181, 193; wag H P Lee, “The Relationship of the Judiciary and Legislature
in Australia’ 11 Shimon Shetreet (ed), The Culture of Judicial Independence: Rule of Law and World Peace (Brill 2012)
247-50.
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- Sgossuyaensiu 11991 97 (2) femnudn “lunsdiiinnudguutaslasias19vesmaniolvns 119
ma gitwnweralasunislendrelugmadu wiserdasiuaindumis meldteuleiiudanslasy
(@nyiiae) [uidoridudiua”

- S3oTsuygesi 11MsY 193 Anwdn “§imnwiuardenisezlignian wislvinveaeanviniiuneu
wnamiogiinmualilusysssuyy wievslignwsnludaiudou mltasy vSeansusslovddy 9 s
ilosananiuzveswiniy Iiduulusnsaliiunenainniseudnmansoguians wnasing1n 7

- WnsmskasuUsEAnSaInLAndnn150IN188$31098A9101UTE N AV037A1IN1S (Measures for the

Effective Implementation of the Bangalore Principles of Judicial Conduct adopted by the Judicial
Integrity Group 22 January 2010) 48 16.3 A “nisguianmIadadyinnyissewumiay lainas
vl Tumananialngeidemeiinariiivnenasugiininyioenind s madnisguidnnseysy
Tnssasrema gimnwiiasesumisegTumannaravismunnasldsuntsusiaalis sadumdaiininw
lumaduadsyausumisuas syez1a1m 59159 wmiaiviensy og19ls55 winludmunig
AnInwIiissdusumisuay sveiaa1n 158159 Wiy awnyuaufinasldsy
AYATEAUTINIY ISR NFIYasINa12” O

- Lmaaﬂﬁﬂiﬂgq‘fjﬂﬁ'ﬂdwﬁawé’ﬂmmLﬂuﬁaimammmi (Beijing Statement of Principles of the

Independence of the Judiciary) 98 29 fdidaA11uLndouAvNIATNISIASUUTEANTAINLA
NaNN150IN 18T LTBIWAG IATATUIY HANINYINABINUIINAIUNUUNTIENITYULANUTD
Wasunladlaseadiema wazldfidundsdunauny “azdaslasuarvaiveidudiuau

- woaIn1salvesant AU vAinuIuIYIAd1dreu1asg1uduivendnauniudassuednainis
(The International Bar Association’s Minimum Standards of Judicial Independence (1982)) & 20

67 German Basic Law, 11%151 97 (2): “... In the event of changes in the structure of courts or in their districts, judges may

be transferred to another court or removed from office, provided they retain their full salary”
¢ Turkish Constitution, 41651 193: “Judges and public prosecutors shall not be dismissed, or retired before the age
prescribed by the Constitution; nor shall they be deprived of their salaries, allowances or other rights relating to their

status, even as a result of the abolition of court or post”.
69 «

16.3 The abolition of a court of which a judge is a member should not be accepted as a reason or an occasion for

the removal of the judge. Where a court is abolished or restructured, all existing members of that court should be re-

appointed to its replacement or appointed to another judicial office of equivalent status and tenure. Where there is no

such judicial office of equivalent status or tenure, the judge concerned should be provided with full compensation for

loss of office”.
<http: // www. judicialintegritygroup. org/ measures- for- the- effective- implementation- of- the- bangalore- principles- of-
judicial-conduct> 1fsLiiaiui 20 Aueneu 2560.

0«29 The abolition of the court of which a judge is a member must not be accepted as a reason or an occasion for

the removal of a judge. Where a court is abolished or restructured, all existing members of the court must be reappointed

to its replacement or appointed to another judicial office of equivalent status and tenure. Members of the court for

whom no alternative position can be found must be fully compensated”.

<https://www. hurights. or. jp/ archives/ other_documents/ section1/ 1995/ 08/ beijing- statement- of- principles- of- the-
independence-of-the-judiciary-in-the-lawasia-region-beijing-1.htm(> dhdadletud 20 fuge 2560

ofls upasnsaidnieil ﬁ’ﬂﬁ?“ﬁuimﬂﬂﬁjm NGOs f® Law Association for Asia and the Pacific and the Asia-Pacific
Human Rights Information Center (a civil society group located in Osaka, Japan) la5un1591984 (cited) veneasilusieau
vouiBengiieanUsanmiuazlugilendavinlag International Commission of Jurists Bnshe.
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(b) A “lunsaditdngvanegUsudglassasivednsama ginnwdensedundslumanina119zsead
luilagsusanseny chuundnsenelvlumsasumislumaduidag s niegums "

4.2 nswasunamdninasiteulvlunsissiumimainis

usnmileannsiisgesnnyrneguianmavI oM RiTnwnL 4.1 Sdunds Saiidnnsdl
flonadsnaligfininuiiuaindumianeunsuinszviondeneigaunuunine nsUdsunag
vdninaeiAgfuauaTRLA AN YL AR NYBIMUIIINAIN1T 11TEN1TANTIRILMLG Laghvun
nBoao1gny mndinmimdninusiteulafidvundulndluniendanuiuld uasdsmaligininui
Frsssuniisog o vauriiy Fosiuandusly wuldewdet avdiavdnussiuarundudassvoina
N1seazAU (Independence of Individual judges)’

wdnmsssnanldsunssusesilnedaudslussasseninsUssmaieduiining nains su
ldun ngiasannaindogainisdeldiuanuiiureuananaunainsuiuned Wetuil 17 ngadnieu
1999 (The Universal Charter of the Judge, approved by the International Association of Judges on
17 November 1999) 98 8 A1

“wamnwlsiarngnlende vinviu visenennaueenvnd e vivws iulumungnineuas
IneA13dedeioenlaenszuaunsmaIenimizay

§imnwizdaldsunisuseianaendnuionelivisssezamazioulvdilunsenunsaiiou
wananmuniudasyvesnains

n1siAeuuvauigasunnuaindyaeieniaesvrasdiininwideluiinaldvedy
dounaq””

uazfidaaunittuie unasnisalvesamauuAvudinuiuigfidouinsgiududives
MﬁﬂﬂﬁﬁuLﬁuﬁﬂizmaﬂﬁlaﬁﬂﬂi (The International Bar Association’s Minimum Standards of Judicial
Independence (1982)) 4 20 (a) 141 “nguangdednaifiunsiasuuamaninasiuazSouluieasy
msufuimiitvesmaininiu sxdnisldvesviugitnanyigainisidiseiunisagudaluuioan
ngvangdana12dld FuusiSunisusudsmannasinsufoamiilrageiu

™ 20. (b) In_case of legislation reorganising courts, judges serving in these courts shall not be affected, except for their
transfer to another court of the same status”.
<https://www.icj.org/wp-content/uploads/2014/10/1BA Resolutions_Minimum_Standards_of Judicial
Independence 1982.pdf> niaiioud 20 fugneu 2560.
"2 Daniel Smilov (n 21) 19.
" “Article 8. Security of office

A judge cannot be transferred, suspended or removed from office unless it is provided for by law and then
only by decision in the proper disciplinary procedure.

A judge must be appointed for life or for such other period and conditions, that the judicial independence is
not endangered.

Any change to the judicial obligatory retirement age must not have retroactive effect.”
<http://www.iaj-uim.org/universal-charter-of-the-judges/> L1194 @ Suii 11 faAu 2560.
™ “20. (a) Legislation introducing changes in the terms and conditions of judicial services shall not be applied to judges
holding office at the time of passing the legislation unless the changes improve the terms of service.
<https://www.icj.org/wp-content/uploads/2014/10/IBA_Resolutions Minimum
Standards_of Judicial Independence 1982.pdf> WdadleTuil 20 fugneu 2560.
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4.2.1 Maiinamaninanslidunniu: mitdeaaigssmyyiaunded s/oa
Suil 15/9/1994"
SgantauniGeldudlufindusstydfnainis (the Judiciary Act 1994) MvunnaiaulR

q
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maduffinnumainigeiunindy fe fesUszneuindnngmneinudilidesndt 15 U uasiaesiss
suvisgmnwnagiedos 5 37 sl Beosdannlusganijamnediagliueg lvan Grigorov Usesuea
Anlusngduiuandumis mserouldfuuieis wie Grigorov lanafssiumisfinnuannon”
nMsuAlunguanesananauiiosnnnisdl we Grigorov Tduansmusgraliamein atuayuulouisves
wssadefu’ soun lenguanefinaiiiunnuiiureuanigant UsssunduivaunSeildiauesde
fnmludrasgossuyay

masgessuygdannisy 3adedn ums 8 uazunst 11 luunenizniavesigUyds
na1n13 (the Transitional and Concluding Provisions of the Judiciary Act) ?jﬁiﬁﬁﬁqmamﬁaﬁﬁ’mum
PulmlsnldiugRnnmiidisshumiseglurmedu dndesgassuyn TdlidnUssfuungfninlunis
Msshumisfananauninazindeaeigil 65 U7 ilesainuniamznasanarnfuundsdulyigfinnw

¢ wa

fefinuantAliidulunungmnelu dosiuaniumidluiui® fewnil aueudifitmuatulnl
Fdlsionaanliifieliginnunfidsshumisegneuiuiinguangldtiadu siuandumsld®

4.2.2 nsaanuelinBeae1e9uan 70 Ymde 62 U: Ardtiadeanasigsssuyydns
7l 33/2012 (VIL.17) ¥udl 16 n3ngiAu 2012

Aouufl 1 unsA .. 2012 Fe3go5suyalmivesdsnt3 (The Fundamental Law of
Hungary) Tddedurdu NONUIIIPILANTULLATAIMBULNULTANINYY A.A. 1997 (Legal Status and
Remuneration of Judges Act) fvualvigiininwenaginisannsaisewiuniaiundnnasiindeaeiy
autaly (the general retirement age — 62 U Faldfuidmihiivesigdu) 16 quiiveny 70 U* agelsna
Syovsuyglvaldayeldlvaidn “enuanznsdiusyaumagni, gimnwlionamsuiunisialungsain

75 <http://www.codices.coe.int/NXT/gateway.dl?f=templates&fn=defaulthtm> Wniaileudl 13 Fanau 2560.

"6 AE. Dick Howard, ‘Judicial Independence in Post-Communist Central and Eastern Europe’ Tu Peter H. Russell and
David M. O'Brien (eds), Judicial Independence in the Age of Democracy: Critical Perspectives from Around the World
(Constitutionalism and Democracy) (University of Virginia Press 2001) 96.

T “Constitutional Watch: Bulgaria”, East European Constitutional Review, 3 (1994) u. 5.

8 AE. Dick Howard (n 76) 96.

" Bulgaria Constitution, 119151 129.3: “Having completed a five year term of office as a judge, prosecutor or investigating
magistrate, and upon attestation, followed by a decision of the Supreme Judicial Council, the judges, prosecutors and
investigating magistrates shall become irremovable. They, including the persons referred to in para 2, shall be removed
from office only upon:...”

8 AE. Dick Howard (n 76) 96-97.

81 “Constitutional Watch: Bulgaria”, East European Constitutional Review, 4 (1995) 11. 7.

82 Hungary Constitutional Court Judgement No. 33/2012 (VI.17) 16 July 2012.
<http://hunconcourt.hu/letoltesek/en 0033 2012.pdf> ihdudiotudi 20 fueneu 2560

8 Hungary - Legal Status and Remuneration of Judges Act (Act LXVII of 1997) section 57 (2): “a judge was entitled to

serve beyond the general retirement age, up to the age of seventy.”



Msarsdanand da1 07 7 avuil 1/2561

o [

Wufdvusndeaetgaunaluls 7 liweainiu unameniavessgsssuyndaladydanaludnin o

v Y

a A = o = Y J o A o Ao Yo o v v
fmnwiengfeimuaindeaeignuiil.. dewiui 1 unsiau 2012 (Fuisgsssuyylidedu) Ty
[ 1 v A a 1 I vl = 3 = ) 1 =
neunidluiug 30 dquiew 2012 wimniugengdunaueiindeaeiganumilisening 1 unsay s
31 §uney 2012 Taguuiuanduvidludug 31 sunan 2012%
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pamsmusuaola nsznudendnAasuaslunIAs UL 9wBIRa1INNT (tenure and irremovability
of judges) 3301 azLﬁwa‘”ﬂmmLﬁuaaizmammms%a%’gﬁiimgﬁgé’qm’%%’maﬂﬁummw 26 (1) Kty
untayelusgaaiiindieanusuas Ao ulnuERnINe) A.A. 2012 AfvualildinaminSomoigau
AU nwsssiumised wazdsnaliesiuandumisly Ssiavdeudsesgsssuysy uaslid
ualdafunRausiu (retroactively null and void) udnseiufia didededuldtnadufumunieg
finnnwliudussangiinSealuudlagdnlusi@la®

Tudifiadadiul masgossuyqsntd Wivaualian fuuingvanegainis a.e. 1869
Fowan finnwiaiadiniinSeneigauiilontgasy 70 U wazdimnuiluusunady 9 Tuglsuf
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ogwila dwafisanisdrdunasinurindenesnuilumungmnediunglse fudsauty lided
Humsasmdnusefussnafismennnainis uenaini vmanignasgassuyalnaiildssylidaaud
nauinBonengeuialuiigiaiu dvuelitorgwifle Jadumglimaigsrylaeganisdedis
10 8 vy IR NYMINERINEa1TRITEIINYY usinseiiufn M85 35N YNSIAE IS IUIIVES
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Tuyl Totilanadsusnaunie®

8 Fundamental Law of Hungary, 110151 26(2).

% Transitional Provisions of Fundamental Law of Hungary, 11957 12.

8 Gabor Halmai, ‘The Early Retirement Age of the Hungarian Judges’ Tu Fernanda Nicola wag Bill Davies, EU Law Stories:
Contextual and Critical Histories of European Jurisprudence (CUP 2017) 471.

8 Hungary Constitutional Court Judgement No. 33/2012 (VI.17) 16 July 2012, g9%t1 77-84 uaz 109; Gabor Halmai (n
86) 477.

® Hungary Constitutional Court Judgement No. 33/2012 (VII.17) 16 July 2012, tatin 15 uag 77-79.
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% Gabor Halmai (n 86) 478-479: 33130511 sannsdestnetion 7 viwd l8sunisussislasdganifinseadosinann 2 1u 3 8
HusganiBisuudlusgsssuyasinan.

% @y1uLiuae Justices Szivos, Lenkovics, Way Szalay; IUW@ Hungary Constitutional Court Judgement No. 33/2012
(VI.17) 16 July 2012, gontn 142-150 waz 168-188.

! A aiiues Justices Pokol waw Stumpf; Wsnag ibid, gewtin 151-156 uag 157-167.

?2 A aiiues Justices Balsai waw Dienes-Oehm; TUsng ibid, dewth 111-126 uag 127-141.

% Commission v. Hungary, European Court of Justice, 6 November 2012, Case C-286/12: Lﬁaﬂmﬂmsmgsuwmmq
nSoaluiuiilaglifumaniznialuszezddsurii azifiandnainuaiavislaeaain (Legitimate Expectation) ¥esyana
fiileatos oghalsin fidedeafidlindnfssiummiudassvomannisusoddla TUsag Gabor Halmai (n 86) 481.

° Baka v. Hungary, Application no. 20261/ 12 dated 23 June 2016 <https:// www. icj. org/ wp- content/
uploads/2016/06/Hungary-CASE-OF-BAKA-v.-HUNGARY.pdf>, g1 54.

%> Gabor Halmai (n 86) 482.
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nsdifiAeutuaimsantruanSenognuremainissinianude 4.2.2 S Tae
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finsz 6 U avasunselutudl 22 Sguisu 2015 deuniitu wie Baka weidunainslumadvsuyuesy
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ynaidnUszanadiay 97 desn Tutudl 1 uns1Ax 2012 w1e Baka FuaIndwmisUsEs1uamazin
mufuneEavessEsI Iy nitmuely
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99NAUANI9ATUYBIUNY Baka wionAULAmInwIT1uuvidluuszifusing q fandn vilinssagau
%’gmaiummzﬁ?u JUUTLNDUAIY WTTA Fidesz—Magyar Polgari Szévetség (Fidesz—Hungarian Civic
Union — “Fidesz”) ag W35A the Christian Democratic People’s Party (“KDNP”) Fasrufunsendes
9139110 191 2 Tu 3 Tusganidans luweladuseeun®
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atulul (The Organization and Administration of the Courts Act 2011) §ufiniiowladnin Usesu
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% Baka v. Hungary, Application no. 20261/12 dated 23 June 2016.

" ibid, ganti 12.

% ibid, gt 15-23.

% Gabor Halmai, ibid, . 472.

19 ibid, gawin 24.

191 Gabor Halmai (n 86) 484.

192 Transitional Provision of the Fundamental Law of Hungary, 116151 11 (1).

19 Gabor Halmai (n 86) 471.

104 Transitional Provision of the Fundamental Law of Hungary, 11951 11 (2) way; LLaﬂﬁ{gamLﬁaﬂé‘i’jwizmul,l,aziawizﬁm
ﬂ’mﬁﬂﬂwﬂuﬁuﬁ; Fundamental Law of Hungary, 419151 26 (3) wag The Organization and Administration of the Courts
Act (Act CLXI of 2011) 410151 177 uag 185.
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195 The Organization and Administration of the Courts Act (Act CLXI of 2011) 319197 114(1).

106 Baka v. Hungary, Application no. 20261/12 dated 23 June 2016, touil1 62.

197 Hungary Constitutional Court Judgement No. 3076/2013 (Il.27) 19 March 2013; 814fislu ibid, gewti1 55-56.
108 Application no. 20261/12 dated 23 June 2016, ot 121-122.

9% ibid, gontn 88-91.

10 ibid, geantn 140-176.

1 ibid, geantn 107-110.
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9 9

12 ibid, gant 57-60.
% ibid, gantn 61.

1% ibid, ga1in 62-63.

1% ibid, g 64-68.

18 ibid, gt 71.

"7 Opinion on the Fundamental Law of Hungary adopted by the Venice Commission at its 87th Plenary Session
(Venice, 17-18 June 2011, CDL-AD(2011)016), para 140; 919814 Baka v. Hungary, 8ewti1 57.

'8 Baka v. Hungary, para 58.

19 “Many believe that the new criterion was aimed at preventing an individual person - the actual president of the

Supreme Court - from being eligible for the post of the President of the Curia. Although the | aw was formulated in a

general way, its effect was directed against a specific person. Laws of this type are contrary to the rule of law.” Opinion

on the Legal Status and Remuneration of Judges Act (Act CLXII of 2011) and the Organisation and Administration
of the Courts Act (Act CLXI of 2011), adopted by the Venice Commission at its 90th Plenary Session (Venice, 16-17
March 2012, CDL-AD(2012)001) gontin 112.
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fsshumiwesanldEuanasiuud Tuiisgs sy vaiusendld fo 25 woeSneu 1996 uda Téwenen
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134 | figu Supreme Court of Justice (Quintana Coello et al.) v. Ecuador, Inter-American Court of Human Rights, judgment
of 23 August 2013, 88411 144: “__the scope of judicial guarantees and effective judicial protection for judges must be
examined in relation to the standards on judicial independence. In the case of Reverdn Trujillo v. Venezuela, the Court

emphasized that judges, unlike other public officials, enjoy specific guarantees due to the independence required of the

judiciary, which the Court has understood as “essential for the exercise of the judiciary.”




NITIPAT NIDA Vol. 7 No. 1/2018

uazlngianzegnads dostmuslaonadesiundnanusiuadunsissiumimainisuazndnain
Judaszvainainis

Wii91919n 55Uy AUTEN0USTEITULY IR ITRANTUNVDIAATTOTIUYLY WA, ... 1IN 76
Lazd1nT 77 nmuaguLuun1smssiuiaielUveenaIn1sAasEs ITHLLANANINEA S LMLS
Tussdnsdu 1 Ao Wangnssunisassmgainismasgssauyaiduditadeduniofuauaudiuay
ANYLABINNTDINAINIAASTETTUYYLAazYINY mndanauURasuduilissedumisioly auasy
132 9 Umusgossuyey 2550 uiaanisivualiludnvazdenann Anlaidunisiansnsendnaiiy
fuaslunisisaiunanainisegrsgndeammzauuazifisanslsi 1esain nainsmasgessuyyid
auantinsudau lifdnvuedewiy wagldsunisuddslnevouniuigsssuyg 2550 fie199zun
Anautiviefidnuusdowiuiiintulniauigsssuyy 2560 18 lunsdidud mndunmandivie
Snunzdoniudaindesiutefierissuivigiuiluefalienadsuuuaudlald garnisivanis
douriosgnanznIINNTaTIM Aadelviiuaindumisly deiildiauslilu 6.1.3 uay 6.1.4 wh A
fotldentarondnanusiundunisisatumimainisiin vénnasiidenuaudiwardnuaefesii
yoagamamungaeliazssiuldlitnadeundatunanmsfissshumiseg nounthdudly

Femnil fdsuiaudiui aralusienns 76 waganes 77 ewigluduilihauanifuas
dnwazfowhumusgossuyry 2560 uldtsiuiunaniseasssssuygiidiissihumisegaumsy @i
Usinglusiaunast 76 15sausniu deutadendnifsssuuazdaseuszimdnisnaseslussuay
Usznsulmesuiinszumndnsdvsadulszy Feinviondsiossssuyey

6.3 Yaauauu

dieiswiondnanusiuaddunisissihumismainisuasvananududaszvesmains fidey
LEUDLUZIT UNLANIZNIANINTY 76 VD951 W.5.U. Aena miﬁzgzﬁaﬁﬁm‘f

“IUT251UAA3E59TNYQYUAEAAINITAIATE5ITNYY T TsAunsegluiunouiud
WizWziﬁ’aumjﬁilizﬂau%’gﬁﬁw@ﬁﬁﬁaé’u é’qmagﬂuﬁwLmu'qm'alﬂ%uﬂdmmsmﬁzmuﬁﬁmumiu
Sgrranyauiinvotandnsive wrsAnee 2550 vioRuandumunes 18 ueiviel dlviaaily
151 8 11937 10 (1) (18) wag (19) tyngludiuiiisafunisiaeidudissiumisiongn uazinng
18 253070 M lFTaRULAYTE WMaTEsTTIYargaINIsmas s TRy ydenseglusumisielun
aralurssnil”

7. ANUEINY

Wamanseminszikazdiaueliluunanuidarinrunelduunfnnin msdygfnguunadas
AIRYUUNUTIUN NN U LALVENNY MUY LagAITADINNTANENTILUUNTIAY (Objectivity) Inelslnils

o
va o A

71 yreageglutietiduvenginesndulas insganinovvessuadfivydiuu fie n1531anguna

A

€

<

Ao [ ) 1 a A % 1% [y 5 I3 [V =1

e dunianaly amgaizansdivsediyana nieuiunu i unanulazsfudsslevilung
N5 TNl efAUTEnausgesTuyyd1a183aNaNTNNVeAaTEsITUYY WA, ... VB
AMENIIUBMTIETEY andavygRuen@lunseNaewmaly



