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Abstract

The decision QPC 2015 - 512 of the French Constitutional Council regarding the
constitutionality of loi Gayssot, one of the French memory laws, reflects the ongoing debate on the
legitimacy of the state to enforce laws criminalizing the denial of certain historical events, which, in
the context of loi Gayssot, are the crimes against humanity committed during World War II. Such
attempt to build a collective memory might result in the state being the only writer of the history
and the freedom of historians as well as individuals to search for truth and to interpret historical
events being infringed. This paper aims at explaining the background of existing memory laws in France
before analyzing the aforementioned decision of Constitutional Council both on procedural aspects
in which the Applicant relies on the method of priority preliminary rulings on the issue of
constitutionality (Question Prioritaire de Constitutionnalité - QPC) as enshrined in Article 61-1 of the
French Constitution of 1958 and on substantive aspects addressing the issues of freedom of

expression and the principle of equality before the law respectively.

Keywords: memory law, freedon of expression, equality before the law, constitutionality of law, crime

against humanity
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8 @AY A.A. 1945 (The Charter of the International Military Tribunal — Annex to the London Charter

® Maris Chiara, ‘From a Duty to Remember to an Obligation to Memory? Memory as Reparation in the Jurisprudence
of the Inter-American Court of Human Rights’ (2014) 8 International Journal of Conflict and Violence 62.

* United Nations Human Rights Committee, ‘The nature of the general legal obligation imposed on states parties to
the covenant’ (2004) General comment no. 31 [80] CCPR/C/21/Rev.1/Add., para 16.

> United Nations General Assembly, ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law’ (2006) A/RES/60/147, Principle 22 (f).

¢ Loi n° 90-615 du 13 juillet 1990 tendant & réprimer tout acte raciste, antisémite ou xénophobe sialUazizanin  (oi
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’ The Charter of the International Military Tribunal, Article 6 states that: Nothing in this Agreement shall prejudice
the jurisdiction or the powers of any national or occupation court established or to be established in any Allied

territory or in Germany for the trial of war criminals.
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% The Charter of the International Military Tribunal, Article 9 states that: Art. 9. At the trial of any individual member
of any group or organization the Tribunal may declare (in connection with any act of which the individual may be
convicted) that the group or organization of which the individual was a member was a criminal organization.
After receipt of the Indictment the Tribunal shall give such notice as it thinks fit that the prosecution intends to ask
the Tribunal to make such declaration and any member of the organization will be entitled to apply to the Tribunal
for leave to be heard by the Tribunal upon the question of the criminal character of the organization. The Tribunal
shall have power to allow or reject the application. If the application is allowed, the Tribunal may direct in what
manner the applicants shall be represented and heard.

" Loi du 29 juillet 1881 sur la liberté de la presse, Article 24 bis.

2 Loi n® 2001-70 du 29 janvier 2001 relative & la reconnaissance du génocide arménien de 1915.

" Loi n° 2005-158 du 23 février 2005 portant reconnaissance de la Nation et contribution nationale en faveur des
Francais rapatriés.

' Decision n° 2006-203 L du 31 janvier 2006.

" Loi n° 2001-434 du 21 mai 2001 tendant & la reconnaissance de la traite et de l'esclavage en tant que crime

contre "humanité.
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' Ministére de l'education nationale, de l'enseignement supérieur et de la recherche, ‘L’esclavage dans les
programmes scolaires Analyse coordonnée par Anne-Catherine Porte’ [2017] Ens-lyonfr <http://ecehg.ens-
lyon.fr/ECEHG/enjeux-de-memoire/histoire-de-l-esclavage/esclavage.pdf> accessed 6 October 2017

'" Boris Adjemian, ‘Le débat inachevé des historiens francais sur les « lois mémorielles » et la pénalisation du
négationnisme: retour sur une décennie de controverse’ (2012) 15 Revue arménienne des questions contemporaines
9.
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A.A. 1958.

" Décision n° 2015-512 QPC du 8 janvier 2016.
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» “Lorsque, & l'occasion d'une instance en cours devant une juridiction, il est soutenu qu'une disposition législative
porte atteinte aux droits et libertés que la Constitution garantit, le Conseil constitutionnel peut étre saisi de cette
question sur renvoi du Conseil d'Etat ou de la Cour de cassation qui se prononce dans un délai déterminé.”

% Loi organique n° 2009-1523 du 10 décembre 2009 relative & 'application de larticle 61-1 de la Constitution.
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