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Abstract

This article aims to study the scope of an injunction against internet intermediaries under Thai
law by comparing with the European Union Framework because Thai copyright law was amended to
allow a copyright holder to apply for an injunction against an internet intermediary to terminate
copyright infringement in its system. The study found that Thai copyright law already have had
provisions before the amendment that allow a copyright holder to apply for an injunction against a
person who violates his right to terminate the infringement and claim for damages and criminal
sanction. However, the amended provision does not require the holder to prove that an intermediary
violate his right but he can only apply for an injunction. By comparing to the European Framework,
the study found that copyright holders can apply for an injunction against an intermediary who has
the infringing activity to terminate the activity and also can ask to the intermediary to prevent further
infringement. However, the prevention order has two limitations. First, limitation under the Charter of
Fundamental Right and second is limitation under the regulations that allow the order. However, the
study found that Thai law does not allow this type of an injunction except where the intermediary
violates the holder right. If Thai law want to allow the holder to apply for an injunction to prevent
further infringement in other cases, the law must be amended. The study also found that the Charter
of Fundamental Right can be compared to the Constitution of Thailand which might impose a
restriction on the order. Furthermore, the study found that that copyright holders cannot apply for
an injunction against the intermediary who only has copyright infringement in its system to prevent
further infringement because the order might violate a freedom protected under the constitution.
Therefore, the only way to prevent further infringement under Thai law, the copyright holder must

prove that the intermediary violates copyright infringement.

Keywords: Copyright infringement, Injunction against Internet intermediaries, the Copyright Act

B.E. 2537 (1994), European Union framework
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(Court of Justice of the European Union: CJEU) Q"w3q§°u§w§1¢’f%’aqﬁuaﬁwé’mwaiﬁ@ﬁﬁmiﬁmmm{lu
nsvtlinsandndvansvesdliuinisauanas tngldldfinsileadendidems vielsulnemisoig?
Lazluaf LSG-Gesellschaft zur Wahrnehmung von Leistungsschutzrechten GmbH v Tele2
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¥ Directive 1#18AENS 11951 8 255AAWTEART “Member States shall ensure that rightholders are in a position
to apply for an injunction against intermediaries whose services are used by a third party to infringe a copyright or
related right.”

 Directive 1198 15UAUANSlUNSWIRUNI U 11Ms1 11 “Member States shall also ensure that rightholders are
in a position to apply for an injunction against intermediaries whose services are used by a third party to infringe an
intellectual property right, without prejudice to Article 8(3) of Directive 2001/29/EC.”

‘

= Iﬂiﬂ@ Recital 59 Sﬁasx‘qiﬂ ...in many cases such intermediaries are best placed to bring such infringing activities
to an end.’

%2 C-70/10 (CJEU 24 November 2011) (‘SABAM v Scarlet’).

 SABAM v Scarlet [18].

2 C-557/07 (CJEU 19 February 2009) (‘LSG).
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% [ ’Oreal v eBay (CJEU 12 July 2011) (‘eBay’) [127].

% ibid [127].

T ibid [131].

% ibid [132].

# ibid [134].

%0 SABAM v Netlog C-360/10 (CJEU 16 February 2012) (‘SABAM v Netlog’).

3! McFadden v Sony Music Entertainment C-486/14 (CJEU 15 September 2016).
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32 Productores de Musica de Espana (Promusicae) v Telefonica de Espana C-275/06 (CJEU 29 January 2008)
(‘Promusicae’).

*3 Promusicae [29].

** Promusicae [34].

* Promusicae [58].

* Promusicae [54].

* Promusicae [67]

%8 Promusicae [65].

* SABAM v Scarlet [29].

“ ibid.

' SABAM v Scarlet [31]-[32].
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2 SABAM v Scarlet [33).

% Promusicae [45].

v oy
&

99m57 17 133AA09789 ﬂg]ﬁmLﬁaaﬁuﬁm%ﬁuwugmﬁumawmwqT,iiJ JeyaiAan “Intellectual property shall be
protected.”

® 1151 47 ﬁimﬁﬂmmﬂgﬁmﬁmﬁuﬁw%%mﬁugmmammwweﬂ,iﬂ Uayel#d1 “Everyone whose rights and freedoms
guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance
with the conditions laid down in this Article.”

% SABAM v Scarlet [43]; SABAM v Netlog [41] UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH, Wega
Filmproduktionsgesellschaft mbH C-314/12 (CJEU 27 March 2014) [61] (‘UPC Telekabel’).

" UPC Telekabel [63].

1131 8 I53ANsNURINg UnTigfuAnsTuiuguvesanawglsy JayalAdn “Everyone has the right to the protection

of personal data concerning him or her.”
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“ SABAM v Scarlet [51].

> ibid.

1 SABAM v Netlog [49].

2 SABAM v Netlog [49].

> SABAM v Scarlet [53]; SABAM v Netlog [51].

* 11951 8 aﬁﬂLLiﬂﬂJmﬂgﬁmﬁmﬁuaw%%uﬁug’mﬁummmwEﬂ,iﬂ Uyl “The freedom to conduct a business in
accordance with Community law and national laws and practices is recognised.”
> UPC Telekabel [49].

¢ SABAM v Netlog [46].

" SABAM v Netlog [47].

%8 McFadden [22].

¥ McFadden [82].

0 McFadden [89].
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Directive atuillafinundesninliaesusenis Ae 90319AR1NUIAST 3 ITTANTS
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* 49991 8 23sALINTBINgTATABaTUANETuiuguvesavawglsU TyefRdn “Everyone has the right to freedom of
expression. This right shall include freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers.”

52 SABAM v Scarlet [52]; SABAM v Netlog [50]; As the CJEU notes that “it is not contested that the reply to the
question whether a transmission is lawful also depends on the application of statutory exceptions to copyright
which vary from one Member State to another.”

% y1m31 3 253AnTkves Directive Tden1stsRuanElunsngaum ety e idn “Member States shall provide for
the measures, procedures and remedies necessary to ensure the enforcement of the intellectual property rights
covered by this Directive. Those measures, procedures and remedies shall be fair and equitable and shall not be

unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted delays.”
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& eBay [139].

8 SABAM v Scarlet [48]; SABAM v Netlog [46].

% ibid.

7 41091 3 259A@9909 Directive 1een1sUsAvaNSlunsngdum sty Uga/iin “Those measures, procedures and
remedies shall also be effective, proportionate and dissuasive and shall be applied in such a manner as to avoid
the creation of barriers to legitimate trade and to provide for safeguards against their abuse.”

8 eBay [140].

5 110151 2 2550a (a) UeyelAan “This Directive shall not affect:

(a) the Community provisions governing the substantive law on intellectual property, Directive 95/46/EC, Directive
1999/93/EC or Directive 2000/31/EC, in general, and Articles 12 to 15 of Directive 2000/31/EC in particular;”

0 eBay [139].

™' SABAM v Scarlet [36]; SABAM v Netlog [34].
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