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Abstract

The South China Sea (SCS) has numerous geographic features. China has claimed all
those features, while the Philippines has claimed some. There claims over the two countries
has led to the territorial dispute between them.

The dispute mechanism under the United Nations on the Law of the Sea Convention
of 1982 (LOSC) constitutes a compulsory procedure, namely, a state party may file the case
to a tribunal without consent of another party for the dispute concerning the interpretation
or application of the LOSC. Therefore, it is not easy to apply this mechanism to solve the
dispute between the two countries because the dispute between them is a territorial dispute
which is not the dispute concerning the interpretation or application of the LOSC.
Nevertheless, the Philippines is able to file China under this mechanism by using the technique
of asking the tribunal to indicate the status of those features, not to indicate the owner over
those features and after the tribunal render its award the sovereignty of China over those

features will be unavoidably affected.
Keywords: the South China Sea, the law of the sea, geographic feature
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1, Case Concerning Maritime Delimitation in the Black Sea (Romania v. Ukraine). Judgment, I.C.J. Reports
2009, para 77.

* Department of Foreign Affairs, ‘Philippine Position on Bajo de Masinloc (Scarborough Shoal) and the
Waters Within Its Vicinity’ (Official Gazette of the Republic of the Philippines) <http://www.gov.ph/
2012/04/18/philippine-position-on-bajo-de-masinloc-and-the-waters-within-its-vicinity/> accessed 13 July 2016
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7 Joint Statement, ‘Republic of the Philippines-People’s Republic of China Consultations on the South
China Sea and on Other Areas of Cooperation’ (scribd, 10 August 1995)
<www.scribd.com/doc/61125477/Joint-Statement-PRC-and-RP> accessed 16 August 2020;

Beijing Review, ‘Facts and Policy of the China-Philippine Dispute in the South China Sea’ (Beijing Review)
<http://www.bjreview.com/World/201607/t20160713 800062259 3.html> accessed 16 August 2020

® Nguyen Hong Thao, ‘The 2002 Declaration on the Conduct of Parties in the South China Sea: A Note’
(2003) 34 Ocean Development & International Law 279-286.
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“Nothing in this Part impairs the right of any States Parties to agree at any time to settle a dispute...”
' LOSC, Art. 281

“1. If the States Parties which are parties to a dispute concerning the interpretation or application of
this Convention have agreed to seek settlement of the dispute by a peaceful means of their own
choice, the procedures provided for in this Part apply only where no settlement has been reached by
recourse to such means and the agreement between the parties does not exclude any further
procedure.

2. If the parties have also agreed on a time-limit, paragraph 1 applies only upon the expiration of that

time-limit.”
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" LOSC, Art. 288 (2)
“A court or tribunal referred to in article 287 shall also have jurisdiction over any dispute concerning
the interpretation or application of an international agreement related to the purposes of this
Convention, which is submitted to it in accordance with the agreement.”

12 Agreement to Promote Compliance with International Conservation and Management Measures by
Fishing Vessels on the High Seas 1993, Article IX

" LOSC, Art. 288 (2) (n11)

' LOSC, Art. 282
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“If the States Parties which are parties to a dispute concerning the interpretation or application of this
Convention have agreed, through a general, regional or bilateral agreement or otherwise, that such
dispute shall, at the request of any party to the dispute, be submitted to a procedure that entails a
binding decision, that procedure shall apply in lieu of the procedures provided for in this Part, unless
the parties to the dispute otherwise agree.”

° ‘Case concerning Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v
Singapore) (Provisional Measures, Order of 8 October 2003) (Separate Opinion of Judge Jesus)’ (2003)
ITLOS Reports, 52

' René Jean Dupuy, Daniel Vignes and Raymond Ranjeva, A Handbook on the New Law of the
Sea 2 (Martinus Nijhoff Publishers 1991) 1345.

" TUsng ngugIng Jenaing, ‘szuunmseivteinimaatidunmelieydyaranussnniiiniengraiensia
A.A. 1982 ﬂaﬂ‘u%ﬁ&mmﬂLLu’Jﬂu’lﬁ‘W’]ﬂ‘tﬂ’]suaﬂﬂ’laLLa%ﬂmzﬁ]aﬁmi’j’]ﬁ’JﬂL%IENLﬂJWé’WUWQIUﬂWSWQ’]im’lﬂa’ (91398
aduanysal yuadvaywInAuedimans aarduludiaiauuimsenans Yeudseana 2561)

' LOSC, Art. 287
“1. When signing, ratifying or acceding to this Convention or at any time thereafter, a State shall be free
to choose, by means of a written declaration, one or more of the following means for the settlement
of disputes concerning the interpretation or application of this Convention:

(a) the International Tribunal for the Law of the Sea established in accordance with Annex IV;

(b) the International Court of Justice
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(c) an arbitral tribunal constituted in accordance with Annex VII;
(d) a special arbitral tribunal constituted in accordance with Annex VIII for one or more of the
categories of disputes specified therein.”
' U.N. Oceans & Law of the Sea, ‘Division for Ocean Affairs and the Law of the Sea’ (United Nations, 25
August 2006) http://www.un.org/depts/los/convention_agreements/convention_declaration s.ntm#Chinaafter

<accessed 27 June 2020>
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