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Abstract

Air passengers are often protected their rights under two sets of laws, namely, the law
on air carriage, which is an international law, and the law on passenger protection, which is a
domestic law. Both sets of laws have some overlap, particularly when it comes to delayed
flishts and prescriptions. It is questionable which law to be applicable. Because the European
Union is a pioneer in the regulation on passenger protection, this article will examine how the
European Union interprets such issues. This regulation also serves as a model law for Thai law.
The article also analyzes an application of the Thai laws and identifies problems in Thai
contexts. It proposes solutions that Thailand should repeal a provision on flight delay
compensation under the Thai passenger protection and apply a provision under the Thai

carriage by air law.

Keywords: air passenger’s rights, Montreal Convention 1999, air carriage, prescription,

passenger protection
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! Convention for the Unification of Certain Rules Relating to International Carriage by Air, Warsaw, (12 Oct.
1929) (Warsaw Convention).

? Convention for the Unification of Certain Rules for International Carriage by Air, [Montreal Convention] (28
May 1999), ICAO Doc. 9740 (Montreal Convention).

® Montreal Convention, Art. 55.

* Warsaw Convention, Art. 1; Montreal Convention, Art. 1.

> International Civil Aviation Organization, Current lists of parties to multilateral air law treaties,
<http://www.icao.int/secretariat/legal/List%200f%20Parties/Mtl99 EN.pdf> accessed 30 December 2020

¢ Warsaw Convention, Art. 1 (2); Montreal Convention, Art. 1 (2).

" W3e51vUQRNITFUTUNIINIATENINUTENA WA, 2558, U157 57.

® Regulation (EC) No 2027/97 on air carrier liability in the event of accidents, as amended by Regulation (EC)
No 889/2002 (Regulation 2027), (30 May 2002) OJ L 140, P. 0002 - 0005, art. 1. (Regulation 2027 as amended).
’ Ludwig J. Weber, ‘Recent Developments in International Air Law’ (2004) 29 Air & Space Law 280, 286.
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% \Warsaw Convention, Art. 17; Montreal Convention, Art. 17.

\Warsaw Convention, Art. 19; Montreal Convention, Art. 19.

2 Warsaw Convention, Art. 18; Montreal Convention, Art. 18.

3 \Warsaw Convention, Art. 19; Montreal Convention, Art. 19.

" Montreal Convention, Art. 35; Audasydysueunsesa lUsag Useiasy Jeutesdn uas afa nejdinasss,
wrs1vUaiATdensUfURe 0N me TN ARNgranensy s1vRyalATidem AR sE N Ten T3
WAUDINIA WA 2558 W3z TIVUQYQRANITIUYUN N INIATENINUTENA W.A. 2558 (2560)

1> ﬁﬁJangﬁJﬂLﬁmam 9 Elmar Giemulla et al, Montreal Convention, (Kluwer Law International 2010) p.article
19-13; ada neydinasd, ‘eudyyrfuruseninwseivanisoniaiunisiinamilonguuienielu : nadlyagiu
AUTURA’ (2556) 7 MIAINOUUIBVUEaENILIYEUI 7, 85.

16 q Sidhu v. British Airways, [1997] AC 430 (HL); EL Al Isr. Airlines, Ltd. v. Tseng, 525 U.S. 155 U.S. (1999); King
v. American Airline Inc., 146 F.Supp.2d 159 (2001); Thibodeau v. Air Canada, 2014 SCC 67; Stott v. Thosmas
Cook Toue Operators, [2014] UKSC 15.
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295/91 Tufudl 4 nuaius a.m. 1991 leduaseagflasansfignufiasnisvuds (denied boarding)!’
somnananglsuldvensvouiunnisdunsesilasasiiummnssnalagesnnguuneatulys fe
European Union, Regulation (EC) No 261/2004 of the European Parliament and of the Council
of 11 February 2004 establishing common rules on compensation and assistance to passengers
in the event of denied boarding and of cancellation or long delay of flights, and repealing

[y

Regulation (EEC) No 295/91 w3efi¥anlude Regulation 261/2004 (ng3zidieu 261/2004)8 nguang

3
atuiifusuuuuliiunsfuasesdviilneanslunisrudssuuuudu q Sndae’

ngseideu 261/2004 \Jungseifouiiilinguszasdilodunsesaniglasansuaziduduuuy
TtunguneduasesdnsilasarslunansUseime? ufassmalnedunaldanveunuasiion
nslésfurengrninelnedsarideddsereldluiade 4.1 \ewveingsuideu 261/2004
Aseunquansvesdlnvaislunsdlgnufiasnisvuds (denied boarding) gnenitdniiieddu

(cancellation) W3awienfuadnduaunu (long delay of flisht)?:

' Council Regulation 295/91 of 4 February 1991 establishing common rules for a denied boarding
compensation system in scheduled air transport.

'8 European Union, Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11
February 2004 establishing common rules on compensation and assistance to passengers in the event of
denied boarding and of cancellation or long delay of flichts, and repealing Regulation (EEC) No 295/91, L
46/1. (Regulation 261/2004).

¥ See Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 2007 on
rail passengers’ rights and obligations OJ L 315, 03.12.2007, 14-41; Regulation (EU) No 1177/2010 of the
European Parliament and of the Council of 24 November 2010 concerning the rights of passengers when
travelling by sea and inland waterway and amending Regulation (EC) No 2006/2004 OJ L 334, 17.12.2010,
1-16; Regulation (EU) No 181/2011 of the European Parliament and of the Council of 16 February 2011
concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No 2006/2004
OJ L 55, 28.02.2011, 1-12.

0 See Vincent Correia and Noura Rouissi, ‘Global, Regional and National Air Passenger Rights — Does the
PatchworkWork?’ (2015) 40 Air & Space Law 123, 123-146.

“! Regulation 261/2004, Art. 1.
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Uszinulgyvnluannmelsy
desanannmylsusudeigandnannmelsudrudunfeydyymeuniesa?’ ddldeen
ﬂgvimEJLﬁaaqi’ﬁmsawﬁmmmaum%aaa A8 Regulation (EC) No 889/2002 of the European
Parliament and of the Council of 13 May 2002 amending Council Regulation (EC) No 2027/97
on air carrier liability in the event of accidents #38138nlagea31 Regulation (EC) No 889/2002
Wioudly Regulation (EC) No 2027/97 (sau3enin ngszilou 2027 atuudle)? luvugidedtuid
nnandleu 261/2004 Fudavszfudesinnsanfenuivdeuvesdomuesngrneassyanudls
psuwluTuite 2 esAnisn1sTunaliouseningusene (International Civil Aviation Organization)

linmdnnislunisAuasesguslaalidimdninasinisquasesfuslnaisgeenaisiad adiu uag

“? Regulation 261/2004, Art. 3(1).

> Regulation 261/2004, Art. 7, 9.

" Regulation 261/2004, Art. 6, 8, 9.

% Laura Pierallini, ‘Regulation 261/2004 — Passengers’ Right to Compensation in Case of Flight Delay. Looking
for a Fair Balance of Interests. The Role of the Court of Justice of the EU and the Risk to Waste a Chance
for Reform’ in Pablo Mendes de Leon (ed.) From Lowlands to High Skies: A Multilevel Jurisdictional
Approach Towards Air Law: Essays in Honour of John Balfour (Brill 2013) 119.

“ Regulation 261/2004, Art 3.

T International Civil Aviation Organization (n 5).

“® Regulation 2027 as amended.
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m?aaaﬁsﬁawﬁﬁ@miL'%Em%aqmmﬂgwmaﬁuﬁwmiﬁaﬂ%’aqﬁ?uasgnwaiﬁﬂiaué’@agﬂ%’Usuumqmmﬂ
sginsussma® fsiideundanailungsndeov 261 asdafuitusnadiianamelsufiououdyan
upusenavieli fuszylvg) (Grand Chamber) wismagfsssuuvisanninglsy Tédnaulund
International Air Transport Association and European Low Fares Airline Association v. Department for
Transport (AR IATAP!

AR IATA ﬁlﬁ%uﬁumﬂmiﬁamﬂu%udﬂmﬂmmﬂizwiwﬂisL‘Vlﬁ (International Air Transport
Association) Faluawauiifiaudniduarenistuuinnit 270 a18n130uan 130 Useine uay
Furopean Low Fares Airline Association #aufungusaunuanenisiudunumdiuau 9 aensiud
ﬁa@i’jﬂuﬂsmﬁluw%q‘lsﬂ laflaspdmadia High Court of Justice of England and Wales, Queen’s
Bench Division (Administrative Court) ttelsfiansunfenislddedungseidou 261/2004%
madsngulddsseiiudmanlimagAsssuuisannimglsufiansaniaedssidudauiidenleaiu
AUFAYINIUATORA AB fManusnaniiaue 8 fanm Taganai1 4o 6 uiingsudeu 261/2004
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“International Civil Aviation Organization, ‘ICAO Core Principles on Consumer Protection’
<https://www.icao.int/sustainability/SiteAssets/pages/eap_ep_consumerinterests/ICAO_CorePrinciples.pdf>
accessed 30 December 2020.

* Montreal Convention, Art. 29.

' Judgment of the Court (Grand Chamber) of 10 January 2006, The Queen, on the application of
International Air Transport Association and European Low Fares Airline Association v Department for
Transport, Case C-344/04.

%2 Case C-344/04, para 19.

*> Case C-344/04, para 20.
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