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Abstract

Principally, a person shall be held criminally responsible when he commits or omits an
act constitutes a criminal offence. Nonetheless, although he did not principally commit such as
offence, he could still be held criminally responsible under the principle of accessories.
The comparative study of Criminal law of England and Wales, Scotland, which are under
the Common law jurisdiction, and Thailand, which is under the Civil law jurisdiction, has shown
that principally, the principle of accessories under all three jurisdictions share similar basic
concepts. However, the most distinctive feature is that under the Common law jurisdiction,
an accessory would be punishable as same as a principal offender. Contrary to the criminal law
of Thailand, which the accessory would receive 2 of 3 sentencing of the principal offender.
From the analysis, the principle of accessories under all three jurisdictions are justifiable and have
pros and cons. Thus, the principle of criminalising and punishing the accessory would depend on
the criminal justice policy of each jurisdiction. Either way, the punishment of the accessory would

satisfy the principle of prevention and suspension of crime and ensure the public's safety.

Keywords: criminal responsibility, aiding and abetting/accessory, comparative criminal law
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““A person may be convicted of, and punished for, a contravention of any enactment, notwithstanding that
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* McKinnon v HM Advocate [2003] JC 29; HM Advocate v Lappen [1956] SLT 109 (HCJ) 110.

“ Fiona Leverick, ‘The (Art and) Parting of the Ways: Joint Criminal Liability for Homicide’ (2012) 37 Scots Law
Times 227, 227-231.

" Melvin v HM Advocate [1984] SLT 365 (HCJ); Docherty v HM Advocate [2003] SCCR 772 (HCJ) 777.

* pamela R. Ferguson and Claire McDiarmid, Scots Criminal Law: A Critical Analysis (2nd edn, Edinburgh
University Press 2015) para 5.9.

* ibid para 5.14.
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*% Fiona Leverick, ‘Participation in Crime under Scots Law: The Doctrine of Art and Part’ in Alan Reed and
Michael Bohlander (eds.) Participation in Crime: Domestic, Comparative and International Perspectives. Series:
Substantive Issues in Criminal Law (Routledge 2013) 247.

5 Claire McDiarmid, Scottish Criminal Law Essentials (3rd edn, Dundee University Press 2018) Chapter 5.

>> HM Advocate v Meikleham and Parker [1998] SCCR 621.

5 ggnalsiin Tuunsaaumsainsiifuuztinge 9 duenauiieane wu Tu Martin v Hamitton [1989] JC 101 (HCJ)

%% Gerald H. Gordon and Michael G. A. Christie, The Criminal Law of Scotland Vol. 1, (3rd edn, Sweet & Maxwell
2000), para 5.21.

*® Gorman v HM Advocate [2011] HCJAC 9 (9)

> HM Advocate v lgoe [2010] SCCR 759 (HCJ) [14]

*" Cameron V HM Advocate [2008] SCCR 669 (HCJ)

> HM Advocate V Kerr [1871] 2 Coup 334 (HCJ)

> Lawler v Neizer [1993] SCCR 299.

% Bonar and Hogg v MclLeod [1983] SCCR 161.

¢1[2003] JC 29.
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% Fiona Leverick (n 50) 248-252.

5 HM Advocate v Fraser and Rollins [1920] JC 60.

% Fiona Leverick (n 50) 252-254.

* MacNeil and ors. V HM Advocate [1986] JC 146 1Usag McDiarmid (n 51)
5 Capuona v HM Advocate [1985] SLT 196.
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®1dsag JW.C. Tumer, Russell on Crime (12th edn, Sweet & Maxwell 1964) 139; Glanville Williams, Criminal
Law: The General Part (2nd edn, Stevens & Sons 1961) 353; A.P. Simester, ‘Accessory Liability and Common
Unlawful Purposes’ (2017) 133 Law Quarterly Review 73.

*Tusdin f%’m%’uﬂisLwﬂﬁqnqmamaﬁﬁuﬁaumsﬁﬁ’miﬁammw 8 WV Accessories and Abettors Act 1861 firviun
mm%’uﬁmmmﬁaﬁuaqwﬁuﬁu yaraynAuiitduAsdastunsnsshinduiioiidusamamn 1Usag M. Hale, The
History of the Pleas of the Crown (London 1678) 215; M. Foster, Crown Law (London 1762), Discourse I, Ch. 1, esp. §§ 6, 9.
o Iﬂim@ HLA Hart, Law, Liberty, and Morality (OUP 1963); R.A. Duff, ‘Towards a Modest Legal Moralism’
(2014) 8 Criminal Law and Philosophy 217, 217-235.

n I‘Uiﬂa Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others (OUP 1987); J.S. Mill,
On Liberty (Batoche Books 2001), Chapter 5 Application 86.
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