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Abstract

The precautionary principle is a cornerstone of international environmental law,
asserting that scientific uncertainty should not delay the implementation of effective and cost-
efficient measures to prevent environmental degradation. This principle is crucial for the
protection and preservation of the marine environment. Despite many international agreements
mandating member states to adopt measures guided by the precautionary principle, ambiguities
persist regarding its content and legal status. Notably, the 1982 United Nations Convention on
the Law of the Sea lacks explicit provisions on the precautionary principle, yet its ethos is
mirrored in several clauses. Over the past two decades, the International Tribunal for the Law of
the Sea has had opportunities to adjudicate disputes invoking this principle, providing
clarifications on its implications. This article explores the Tribunal’s developments and
interpretations, aiming to elucidate how it perceives the precautionary principle and how states
can fulfill their international obligations to protect the marine environment based on the

precautionary principle. Additionally, it also explores the legal status of the principle.

Keywords: Precautionary Principle, Law of the Sea, Marine Environment
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mudmSuaudyaanUsevvAiinengranenea a.A. 1982 (United Nations Convention on the
Law of the Sea)’ e?faLﬂuﬂiaﬂumaﬂgﬂmaszé’daﬂﬁw‘vﬁumaﬁﬁf“fﬂ@LLaL%qmiﬁ%ﬁuﬁf\miimﬁqmﬂu
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' James Cameron and Juli Abouchar, ‘The Status of the Precautionary Principle in Intemational Law’ in David

Freestone and Ellen Hey (eds) The Precautionary Principle and International Law: The Challenge of
Implementation (Kluwer Law International 1996) 31.

? United Nations Conference on the Environment and Development: Rio Declaration on the Environment and
Development (adopted at Rio de Janeiro, June 14, 1992), UN Doc A/CONF.151/26 (Vol 1) (1992) 31 ILM 874.

> 1 auddygyfAeiuanumarnvianenidinim au%é@ayﬁLﬁ'mﬁ’u%y’umimmﬂuazﬂmmﬁmmﬂ A318aEL8Yn
Tu Arie Trouwborst, Evolution and Status of the Precautionary Principle in International Law (Kluwer Law
International 2002).
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AR MOX Plant af Land Reclamation wazanvineazlanandemnuiudsiuzilunsd Advisory
Opinion on Responsibilities and Obligations of States Sponsoring Persons and Entities with
Respect to Activities in the Area aliildadfiddofinmusidunisvemnuiiunianguuigain SDC
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1. AR Southern Bluefin Tuna

Tuumamsmsdnlanldtufielniuguaygueianiedionds vamnaiuiiduld (Southem
Bluefin Tuna) Fefimsonenéeiuguuasiiyadmaasugiaetieann dusasadnmssy 1950 s
unfinisuasUsslevdauiumsnssadiuussnnsvanbusosnsoasesasinilurindainessy
1980 fewnil FadosiinnsnenseunengraneefuangnasikazamIn1snITeRsnEt un el

® Benédicte Sage-Fuller, The Precautionary Principle in Marine Environmental Law: With Special Reference to
High Risk Vessels (Routledge 2013) 68; Robin Churchill, ‘The LOSC Regime for Protection of the Marine
Environment - Fit for The Twenty-First Century?’ in Rosemary Rayfuse (ed), Research Handbook on International
Marine Environmental Law (Edward Elgar 2015) 9.

¢ walufiaziSenin ITLOS
" siolUilazisenin SDC



e/ & a v
'

Msarangvanediand 4a1T7 13 avuil 1/2567

audyyiieniseusnyaiyuinsuldule a.e. 1993 (Conservation of Southern Bluefin Tuna,

@ q
= Ao 4

CCSBT) #43i5§n1Ad1wIu 3 55 Ao ovanside Thduaun uazgUu

<9
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1994 103
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CCSBT aunsevisd a.a. 1999 seansidedusunszuiunssefudeinmaiadafumuundyainiainue
og/'lun1m XV 994 UNCLOS wazsewinsiuisoomnandouaziifuaudldlddniniuda 290 (5)
W3 UNCLOS Budiassia ITLOS wolwaanuininistinsniseninanismsmanygyilanainisau
AnulunARLIN VIE vea UNCLOS

Fuit 27 Asmnau 1999 ITLOS IdeanunsnisdaasnlasdaliizgaiAnanidssainnisdiiy
TassnsUszsmanosiiinsdulaiyuieiuinduld sildudeulsvesniseenuinsnmsdansmiie axsios
Usingderiiaasesinfiivnlazdesinwilizdednsvesunazisludeofinmudeieteadusoiousse
?IIQLL’méjaan’]leLa (serious harm to the marine environment) ix%’iwﬁaﬂ’lﬁﬁﬁ]ﬁa%uqmﬁw mm?i

® Dean Bialek, ‘Australia & New Zealand v Japan: Southem Bluefin Tuna Case’ (2000) 1 Melbourne Journal of
International Law 153, 153-154.
? ibid 154.
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fulaelaidingr Sodunslusdifewst MLos Wildnsrdmannmsiiliteuetadnauiaeniindes N3
3‘1‘3%5&LWaﬂuwmamuzmmLUuﬂgwmammﬂizmeizmwﬂizmmawaﬂmiuﬂmu wsideesil

® Southern Bluefin Tuna (New Zealand v Japan; Australia v Japan) (Provisional Measures, Order of 27 August
1999) ITLOS Reports 1999, para 45. (Southern Bluefin Tuna Order)

H aaaLmﬁLﬁaLLazﬁ’JﬁﬁLLaum‘izqﬁﬁ ‘the parties’ obligations under general international law, in particular the
precautionary principle’ 9 Request for the Prescription of Provisional Measures Submitted by New Zealand,
para 1; Request for the Prescription of Provisional Measures Submitted by Australia, para 1.

' Southem Bluefin Tuna (New Zealand v Japan; Australia v Japan) (Request for the Prescription of Provisional Measures
Submitted by Australia) para 8.

' Southern Bluefin Tuna Order, para 71.

* Southern Bluefin Tuna Order, para 77 (Considering that, in the view of the Tribunal, the parties should in the

circumstances act with prudence and caution to ensure that effective conservation measures are taken to prevent
serious harm to the stock of southern bluefin tuna)

' Southern Bluefin Tuna Order, para 79.
' ibid, para 80.
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Yeriiaasslunfiliiogin fled a.m. 1992 answwerandnslieygynlsiuisy British Nuclear
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20017

'" Adriana Fabra, ‘The LOSC and the Implementation of the Precautionary Principle’ (1999) 10 Yearbook of
International Environmental Law 15, 17 wag David Freestone, ‘Caution or Precaution: A Rose by Any Other
Name?’ (1999) 10 Yearbook of International Environmental Law 15.

' Nicolas de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules (OUP 2002) 92.

¥ Southern Bluefin Tuna Order (Sep. Op. Laing) para 13.

“ibid para 15.

' ibid para 8.

ibid para 8.

% Robin Churchill and Joanne Scott, “The MOX Plant Litigation: The First Half-Life’ (2004) 53 International and
Comparative Law Quarterly 643, 644.

22
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143

* ibid 644.

# Request for Provisional Measures and Statement of Case Submitted on Behalf of Ireland, para 97.

*ibid para 97.

" MOX Plant case (Ireland v United Kingdom) (Provisional Measures, Order of 3 December 2001) ITLOS Reports, para

71. (MOX Plant Order)
*® MOX Plant Order, para 75.
* ibid para 83.
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3. AR Land Reclamation
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*ibid para 84.

*! Tim Stephens, International Courts and Environmental Protection (CUP 2009) 234.

*? Land Reclamation in and around the Straits of Johor (Malaysia v Singapore) (Provisional Measures, Order of
8 October 2003) ITLOS Reports 2003, para 74. (Land Reclamation Order)

*> Land Reclamation Order, para 75.

** ibid para 95.
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adiluddmemu Tuferd “anusounsunaraustinsyde” wasliisassdasauiiomuluns “ata
naiﬂiumﬁLLaﬂLU?{au%’a;&aLLazUszLﬁummL%aw%mamzwwamuaumm LazAamIsaansTufiui
fifeatos®® mLos SelsddlFafinmindenduiidennadase (ndependent experts) Juiflafivhmeidi
AnwnanseEnuveInsaungiaresdinlusuazifioiaueninsnsiimunzadlunsdanisiunansenule o
AARTU ARl ITLOS 1H/in “Anuseunsutazausesinsese” Tnedalosfumifiludnsyuiunis
Fdlunsdlimonisussdiunansenudsuinden waynihilunisinduile Woiansandemvosuuiideds
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4. n38l Advisory Opinion on Activities in the Area

a [y 1

nsdl Advisory Opinion on Activities in the Area Tlaluafinuiisgidefinmiuusetidle

widunsdifieadnsiuRuriomeiaseninslsemna (Intemnational Seabed Authority, ISA) laaaliesn
ﬂmzdﬁé’wiaﬁwmﬁL?{mﬁ’uﬁuauﬁawmaLwiamaﬂgwm&Jml,aiw'jwﬂizmﬁ (SDC) sonAuly
Usziudongmnefinuldgadumamionliludfes neududesesuigludesdunoudn 1sA Wumheay
fFsunmsantuntunield UNCLOS Tinihiisuaareulunsdassdounasamunufanssudiduiunis
vuiuRumzE fusmauns wasuldfnfuiioguoniuns ety (MieFendt “Usnuiuil” (The Area))
Tunmuuds ISA Sinthiilunisuimsdanminenslusinaiiuilasendegiungrunedffuguanis
drauasmanarsUszlesdluuiinadiufide n1a X1 uis UNCLOS wag Agreement Relating to the
Implementation of Part XI of the United Nations Convention on the Law of the Sea Iuﬁau%ﬂr}gﬁ
szaniuianssuluvinaiuilldduundygalude 1532) sryInenaanilunisiag 1) Ja1mna
(Enterprise) 30 2) lng33A1A $33a1mN3 nseuARasIsunmseliyAnan1un1sUdunlaesynia
(sponsoring state) ﬂgmmsﬁﬁmﬁumiﬁﬂmﬁaﬂéfmaﬁﬂé’aﬁiwazLﬁamﬂiﬂﬂgas_ﬂumﬂmiﬁﬁmﬁﬂ
2 athu AfnanniumnangranewazfungnasidlituAanssumsdnaluuinuiiudl #o Regulations

on Prospecting and Exploration for Polymetallic Nodules in the Area (139 Nodules Regulations)®

* Land Reclamation Order, para 96.

* ibid para 99.
*"ibid paras 99, 101(1)(@).
* Lan Ngoc Nguyen, The Development of the Law of the Sea by UNCLOS Dispute Settlement Bodies (CUP

2023) 191.

* Regulation 31, paragraph 2 of the Nodules Regulations “In order to ensure effective protection for the marine
environment from harmful effects which may arise from activities in the Area, the Authority and sponsoring
States shall apply a precautionary approach, as reflected in principle 15 of the Rio Declaration, and best
environmental practices.” ILa¢ Regulation 33, paragraph 2 of the Sulphides Regulations § i dennudendy
Usnged
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ae Regulations on Prospecting and Exploratlon for Polymetallic Sulphides in the Area (‘Vﬁa
Sulphides Regulations) mmwmimaamwuiﬂ5vumwaﬂmiiwsalaﬂaul,miaamqsumﬁ]u mammu
‘Viaﬂﬂ’]iiu’NVL’Jﬂ@u%ﬂmwaﬂﬂwuingﬂ’ﬁQUﬂﬁJﬂ
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o lunginewU@inlagudisosde ISA WiaveauyInd1I9N UL INGWITAaN WaldeInvass
Uszmelddnnuinumaliawagliinnuneumeinunsiuiagdssasimiledaveadnluusiu
Hunlaiiiesdie Jedeatalenaliosdnsniaenvudiunsiuaniufanssy vsenilasunisatuayy
= 4 o a a ° P
91NU13 AB Nauru Ocean Resources Incorporated (NORI) WoandufanIsun1Isd1TIanoulany
Indwviadnluwniiisendt Clarion-Clipperton (CCZ) daumaantiulvinisatiuayuussm Tonga Offshore
Mining Limited (TOML) sewniiuguaznosniinisaivayuuidmienyy Jausznudenguuied
v a ! ad v oA I I3 | = v o v v
9zARINIsUIluNsal TN unguunevesivaesUssineduagsls 1ISA Falagursesveli SDC
90nNANUWIUUIZIAUAN 9 1wy azlsRomnusuRinreuwaziusnsduasigafieaiunisatuayuionssy
Tuiiuil wazezlsfouinsnisndndutazimunzandssyiinisaudusddesdniuns aruiuves SDC
Tuduneiunannisseidlineu amnseaguidudsznulanaseluil

[
v v

(1) SDC lasadadunmigatuaniuzveamannissgislinewoiliin “wwamenisseialineuls
grussgegluausdyarsevninlssmanagasnanidu 4 Suauwnntuses q Jmarwaduasiouds

g
a

TafimuAYeIannIsn 15 vesufaniite Tuyuusseteddnue: Fodlaisunolitdnuuliuitos il
wuiliSusaumiavesngmnganinsandseninysane LLuaiuaJuimumsmmasuamwmLa]umn

nsdewInINTssEdabinauliussyliludedsfuuasTu “dounuinsgiu” Tunianuan 4 e 5.1
YoataTarudalud ” 0 151e1anUainanaumiuYed SDC a1 nannisseislineulndfianiuzueianss

YTl semnause e

(2) SDC IeiansmriuAeadiu ndnnsi 15 vesufayanile lnslawizeddaioulvveanis
TindnnssedilineuluFessefuanussivuesnnuidsmendrdnemznsdiidy “anudemessn
SeuswisoliansavilinduAuganimidnle” (serious or irreversible damage) uazanAsnsTigadly
fossiinufissuduasmsfisiussAvSuauasdumu (cost-effective measures) winiu®! uagluudvesnis
dwdnmafinanlvlitufuailefauBangunndunaldnniafissyilild “amaruannsoves
)2 SDC Fauinluuiunveshanssunisdrsaluusinadi i
“formundmiumsuiianuiusnsdiagdedduumeseiilinousaduna il ssmainauiudi

Au” (according to their capabilities

“0 Responsibilities and obligations of States with respect to Activities in the Area (Advisory Opinion, 1 February
2011) ITLOS Reports 2011, para 135. (Advisory Opinion on Activities in the Area)

“' Advisory Opinion on Activities in the Area, para 128.

“ibid para 129.
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v Y Ao o o 943 3 = < = [ [ Y o1 [y
WINNIsgRatvayuAmasimw " anumiuves SDC Judunsiwenlemannisseislinousagnan
AN URAgRUTIAUlUTZAUNLANA1SAY (Common but Differentiated Responsibilities (CBDR)) 141
meiu Fadunaniilasuniseeniustenisnslunguneduwndouseninelseme ™

(3) SDC loawnleanannisseialinouiunislidnnusedaseTsnuauaisuingdl (due dilisence)
JEERRATRR

“The due diligence obligation of the sponsoring States requires them to
take all appropriate measures to prevent damage that might result from the
activities of contractors that they sponsor. This obligation applies in
situations where scientific evidence concerning the scope and potential
negative impact of the activity in question is insufficient but where there are
plausible indications of potential risks. A sponsoring State would not meet
its obligation of due diligence if it disregarded those risks. Such disregard

would amount to a failure to comply with the precautionary approach.” *®

% v v Yo oy v A v A v o o i N
Pt uauldinSgnAdeuduaininnlunisldanusedase Tamuaunisunnsdin
gAeetiunnInIsimigaun i odesiuanudenienonaind uainianssuvedy Uy
(contractors) 15gWinsatvayw wilifivdngrumainermansvieiueliiiesmeNazusdimanseny
a a a & a " & aday o Jd A4 A a a A a X vy S
Weaufionafsvuainianssy wildunsalndveudnineiednenalinnudssnenaintuls tunsdiuy
PiSgnAdaUduniivtnfedldausedasylmuauasiinsdl wnifineeseaudsanaiuazie
WumsldujuRmuuuimisnisseislineu enananileddn SDC Iadnszilassadnuazaiumneves
nannsdesdulineumunusinglundnnish 15 vesuunisle nasnausiuisanunuetaznsly
nanMssyislineuegvaziBunilaieuiuaRinInneunina 3 ad

5. UNI150iUNAINRULATAINUNIUYDI9ANTSEIUTaNNINA1eTd UNCLOS

a

SLL!ﬂ’]i'Jf\]'ﬁﬂJN Weuldnseuiasigiann LL‘Ll'Jﬂ@%@Q%ﬁﬂﬂ’ﬁi“'ﬂﬂl’)ﬂ@u%ﬂiﬁﬂﬁ@&liuﬂ’]@ﬁUﬁﬂ

mmmmﬂumaauautﬂumaammu‘lmmw naeaauNaEdunaRALINTTemENMTHaINd 3 Tiady
YDIDIANTHAINITUTENOUMIY

5.1 @01ULYBIMAaNNI5IEILAnau

windnnissetelineudulasuniseeusvesranitenaindunannisdrdalunisundes
dawnaey BnnansikuUjiRinsiesesnisseiadlineulasunsussyeglumnunnassenitalseme

“ibid para 161.
“ Philippe Cullet, ‘Common but Differentiated Responsibility’ in Jorge E. Vifuales (ed), The Rio Declaration on

Environment and Development: A Commentary (OUP 2015) 229.
* ibid para. 131.
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AR MOX Plant wag AR Land Reclamation Wy ITLOS t9nanideanusdiouleaseminamannig

seislinaunagiusnsallu@anssuiunisundie wu niiivesdgainmiazdeddinnusiuiiouas
nsUszfiunansenudsnadondaduninfludnsyuiunis venanndulunsd Advisory Opinion on

Activities in the Area WU SDC lavgrsmnudunusseuinanisseTilinauliidouloanizinealuds

nanAMusuRaveuTIiulussAuuanasiukasnsldmussdnss T uaualsuingdl vlinsufus

“ Vladimir Golitsyn, ‘Agenda Item 74(a) “Oceans and The Law of the Sea”’ (9 December 2014) at the Plenary
of the Sixty-Ninth Session of the United Nations General Assembly, 22.
" sssuyaylunil vuneds sssuyguwiaiunginde Pulp Mills on the River Uruguay (Argentina v Uruguay) [2010] 1CJ

Rep 14. (Pulp Mills)

“® % Pulp Mills (Judgment, Sep Op Anténio Augusto Cancado Trindade) paras 62-92; Whaling in the Antarctic
(Australia v Japan: New Zealand intervening) [2014] IC) Rep 226 (Judgment, Sep Op Judge ad hoc Charlesworth)
paras 6-9.
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“ Advisory Opinion with Respect to Activities in the Area, para. 117.
>0 Pulp Mills, para. 223.
*! Advisory Opinion with Respect to Activities in the Area, para. 222.
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