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Abstract

This research article examines the legal issues surrounding the claim of preferential
rights for expenses related to the preservation of immovable property under the Land
Development Act B.E. 2543. The issue arises because land developers and developed-estate
juristic entities cannot claim debts with preferential rights prior to mortgagees, and auction
proceeds from subdivided developed land of delinquent payers are not reserved for land

developers.

This article employs comparative documentary research to examine the claiming
of common property expenses within Thai law, in comparison with the laws of the United
States ( Florida, Nevada, and North Carolina), the United Kingdom, Malaysia, and the
Condominium Act B.E. 2522.

The study finds that in Malaysia, the land developer is responsible for maintaining
the estate before the juristic entity is established, with clearly defined responsibilities for each
party. In contrast, the United States and the United Kingdom establish juristic entities at the
outset. Specifically, in Florida and North Carolina, the juristic entity unilaterally records a lien
on delinquent developed land for unpaid debt. Furthermore, in both Florida and Nevada,
juristic entities have the right to receive portions of debt repayment prior to mortgagees,
consistent with the Condominium Act B.E. 2522. Therefore, this research proposes amending
Section 50 and 53 of the Land Development Act B.E. 2543, allowing unilateral notification of
preferential rights, which would lead to the same priority right in debt repayment as mortgage
creditors. It also proposes amending Section 335 paragraph 4 and 5 of the Civil Procedure

Code to extend its scope to include debts from charges imposed by land developers.

Keywords: Preferential Right, Public Service, Public Utility, Land Development
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? @39530 nuaguadin, ‘msiaunguunelayanavyinudnass’ (@ufinusuSygiien, smIingdesumiun
2564).

* n33in13 weana (Weessa 3) 50.

2 iR e, ‘ﬂagmmﬁmé?qﬁﬁqﬂﬂawg Urudnasy’ Anelinusysyaln, unning dusssumans 2561).

% Lien fie ﬁw%ﬁawaﬂiﬂwﬂmmLﬁ’]’mﬁﬁﬁaamuamwaaumaaaﬂmm Wnivsdutrssadannningauduls
Feonavanoanusani yuans ansdaming

* Florida Statutes Title XL Chapter 720 Homeowners’ Associations article 720.3085.

** The Nevada Uniform Common Interest Ownership Act Title 10 Chapter 116 article 116.31032.



ns@rsaguangdiiand 4D 14 auil 2/2568

NniFofiiudnass® sufadenfvariunsddrsziiudananadn® uazviaildanedanand

Bunilideliiinnseyniumilofiaudnassuvasiifienifuinassfidnstise ® delunisaameidou
Jovsdunisdaalasimsdnassiodunsudommandeouivinlinsesgnituniod Audnassuvas
fifnsthszvesanauivesiuiinaauysallaglisndudostinsaamadoudiaduiedonlidisy
Aldae8n* lunsdiil windmidsweseusnidufindafidudaasseanane aueudivestu
fdmuanslasudnseniioudnismesnousndmivnialigiofdatmuatisslurag 9 ey
AeufivhmstufinnsudsintauasUssnmamensndauiu®® wimnaueudvestudugsiiunis
v1eneanatn aunaud1vesussasidduansldsudiseni noudmiTuesssusndniy
silelddeifeinuatisylug 9 Wouroufivhnstuiinnisudefintinuasyssmmmnenindaudy
wiazifunsindvsveadmisuesmeusniifegmienindfidundnuse i

v

Tguasnualslaun dnguune The North Carolina Planned Community Act
Wunguanglunisidugualasinisdnassieldlunsuimsdanissiudiu Tngaginsdndsaunay
Fwesintundeuntemelutuiiinisloufidudnassuausn® aneudwesuandufonssuavs
Tunswddrunarsuazdmindlunisdaniaf safuninddaunans deenasands auu asedne
auassvi oAsuieeuagmndu AfdoRiAuinassdililisiuiu® Taeddnassinuazdu
finfsanaudmestunoufinslounismunuludsdefinudnasiiedndenamnssunisuims
yolvadndunise® siail nguanemuualiaueudivesdiudsiualuninsenduanlddne
Tumsguaningaiunan® sufsnenitovesiuiidsdrsslusnslsiiiuiesay 18 sel™ AUy
nstrsvatmiessfuavsla 1 vewfdedituinasslunisfuuineidnliitulneamnaudivosdiu
nsdififinsdrsearldanefananandfaus 30 Ju eniudnsnadreenluiidudaassvesmuie®
uennil nsdififFeiiAudnassdstrsealisilunisquanindaiunans Sermiernuiu nonde
wasAldanesy q Mierdemiuderun iuszeznan 30 Yuiuly auiaudvestudans

*"ibid article 116.3102(1)(b)

* ibid article 116.3102(1)(K).

* ibid article 116.3116(1).

* ibid article 116.3116(9).

* Steven L. Rimmer, ‘Whose Lien is it Anywhere? A Comparative Analysis of Approaches to Homeowner
Association Lien Priority’ (2018) 21 Chapman Law Review 545, 564-565.

* Mark Gardberg, ‘Hoa Vs. Bank Vs. Homeowners Neveda Shifts ground on superpriority Hoa Liens’ (2018)
24 Nevada Lawyer 13, 13-14.

*" The North Carolina Planned Community Act 47F-3-101.

*® Amy Beaslay, ‘The road not often taken: Alternative dispute resolution for common interest
communities in North Carolina’ (2018) 30 Campbell Law Review 315, 334.

* Patrick Kim, ‘Homeowner Association (HOA) Regulations in North Carolina’ (State Regs Today, Jan 2024)
<https://www.stateregstoday.com/business/real - estate/homeowners-association-hoa-regulations-in-north-
carolina> accessed 5 October 2024.

““ The North Carolina Planned Community Act 47F-3-102(2).
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6.2.2 UszinAaange

& ¥

UszinadangulaWmuigvuuunisienseanssudns Tuisondn aouueules
(Commonhold) Tnawuanisiieasandu 2 & ldun Aeunsulaagiin (Commonhold Unit) @a
Usznauseiinetades 2 wiie Tudnwazvesdudnass ndend wian 91en3yn® wavdnuindu
d’lj a 1 a Ao Y [ (% v a & £%
WuAdIUna1s (Common Part) W Madundlildsmiu auudyasnelulasenis wds aud unu
1AEN1I9ANITNTNY @1UNA19T 22TANITTIMAUN U dU1ANLI1VDINTTNANT T93 (Commonhold
association) Fawhvthiluvugtieasesyin (Unit holder) lumsusmsdanisiuitdiunans®

“ ibid 47F-3-116(a).

“ibid 47F-3-116(d).

* Davis Vaughn, ‘Lien Back: Why Homeowner Association Super-Priority Lien Statutes Should Be Repealed’
(SSRN, 3 May 2017) <https://ssrn.com/abstract=2903577> accessed 8 March 2025.

“ iy uss (\Faesan 27) 46,

7 fiadna 45.
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ns31edefmun (Commonhold Community Statement)® aunAutwasnssuanssandaviianius
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Tuil uidaunane® Welddnisusmadanisdaumsudulasanis® ndeudutd Ansuasnini
audormunazs udnadsduld® 4 dluref senineiidivelasenislddusangifoudu
nouveulsaauierniiivedlasinisldvegdnusnazioidutisnisiudsusiiu (Transition Period)
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Wrveanssuani sauuwnuld winimsnistanaaliismenenisestulgmnisdisise Sai
Tutunounisdrszantnausaldldianensdigfonsesg nfitmindauooniiuindu auay
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Tudsznull paznssundnisnguuneysenadingelaaiiunssiusiudeyauay
numUi alauslur U UNgvane Inglauednau1aui1veenssudnisiualsivnsa (Charge)™

*® The Leaseholder Association, ‘Commonhold’ (The leaseholder association,) <https://|lease-
assn.org/leasehold-information-sheets/commonhold.php> accessed 5 October 2024.

* The commonhold and leasehold reform act 2002 7(3)a).

*% peter F. Smith, ‘Condominium-is English Commonhold in Difficulties?’ (2011) 3 Silesian Journal of Legal
Studies 89, 90.

> The commonhold and leasehold reform act 2002 7(3)(c).

* ol uess (\Baesen 27) 47,

> Leasehold advisory service, ‘Commonhold’ (Leasehold advisory service) <https://www.lease-
advice.org/advice-guide/commonhold/> accessed 5 October 2024.

** The commonhold and leasehold reform act 2002 38(1)(d) and 39(2)(c).

> The house of commons, Reinvigorating commonhold: the alternative to leasehold ownership, (APS

GROUP 2020) 465-467.
56 A a o v o a9y o o ° e lo & v v ea v v X
Charge Ao mseAeulunsnddunlddundnuseiunsthsenillegllsndudesleunsaseuasemingauliungwil
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enindauldRuildnnnmsasg iyl fuamnaudvesnssuav swreunudaed wil
Frusswarmniiiuvdedsfuungionsesyln® Jeulisumassngquaziindnmsivundifuans
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6.2.3 USTANLaLLY

nusnefiiefestunsdamaming dufiinsulsennssuavi vessunmniaide
79 The Strata Management Act 2013 Tagszuunssuaviieg negldngmanediendn Strata Scheme
Dusvuunisudsdiuiiuiilunisiiensesnssudni ildasounquitslasenisdnassuazerasyn ™
Tngszuuizutanisiienseanssudndeonifiu 2 dau Iéun drwdifunssudniningduyana

60 Y o & A o = Aa =
) Lay nngaunans (Common Property) AoNUAlATINTHAIL HiouUasNAunIoIAg

(Parcel
g 7 ldldeglunssudnsvesselasienids uaziuidinarndununiferdedunaosuuastuly

anunsalasunule®
Tunisususlasesmsinassuuseanidu 3 423 laun

1. 9297 oY 'nnelel n139 LLasuaw Fnassi aud wdwdveddasing (Developer’s
management period) AeufiaziinsdadenarnssuNsUIIsTIL (Joint Management Body)

2. grsiifinsdndeangnssunsuimsamudiuddsldldvssgundausniodas
UAyAAa (Management Corporation)

>’ The house of commons, ‘Reinvigorating commonhold: the alternative to leasehold ownership’ (n 55)
469-475.

>8 Hugh Beale, and others, The Law of Personal Property Security, (Oxford University Press 2007) 417-418.
¥ ol uss (\Fesan 27) 60.

“ @393300 NuAAvAdn (0330 25) 168.

®! The Strata Management Act 2013 section 2.
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Tribunal fufumaidaninAsatudefimmanungrunet uaznsdfifdodfudasslusniunisnud
Fanassiauudadunilsdelnelifimmduauns eragnuiuiduiudnnu 5000 36 viednnlsiiiu
37 wioriesisUunarasgnuuiudniuarlaiiiu 50 3efin naanszaza il iy uenainiuda
Jinassfinueali3sdumiasenaznssunismungmane The Strata Management Act 2013 Lilave
ynedadaniunindieg melutudnassiiediiunisdauoneanainls Tnetudldsuainnis
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Mg suiisunudndanivesnse sy An1senasi Ay w.e. 2543
119131 50 Usgnauuns 53 fwmalvindailduinmauasaiigsnuuimsansisne uasuialdane
Tunsthssdnwuaznisdanisarssyulnaduniyiudvsluyasnuwedovmiuning uslidundoyda
Aenduisnslunisvesutiseniyiudviluyadnwedmiunindumfsshefel idunisane
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%2 Jing Zhi Wong, ‘“Towards enforceable standards, rules and rights in strata management: an analysis’
(2019) 27 IUMLJ 397, 407.

® The Strata Management Act 2013 section 58.

* ibid section 11(4)(a).

* algaf w51 (Be0330 27) 62 waw 64.

* The Strata Management Act 2013 section 12, 34 and 35.

" ibid section 60(3), 78 and79.
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