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Abstract

To make a will in Thailand, a testator is free to choose the forms of will he wishes to
do. One of the most popular forms of will chosen by the testator is an ordinary will. However,
the critical problem that arises if the testator decides to make an ordinary will during the
COVID-19 pandemic, is that it must be signed by the testator in the presence of at least two
witnesses, and the witnesses are required to sign their names certifying the testator’s signature. Thus,
gathering the testator and witnesses in the same place poses a risk of contracting COVID-19. Therefore,
the governments of various jurisdictions then decided to resolve this issue by allowing the adoption of
remote witnessing to be applied to the wills made during COVID-19. This article focuses on the
legal issues that may arise if remote witnessing measures, such as witnessing via video
conference, are adopted instead of requiring witnesses to be physically present when
witnessing the will. It will explore the examples of foreign law regarding remote witnessing in
an ordinary will made during COVID-19. Lessons learned from them can be used to analyze
and suggest a possible way to amend the Thai laws related to ordinary will witnessing will

cope with the COVID-19 outbreak.

Keywords: Ordinary Will, Witnessing a Will, Remote Witnessing, COVID-19
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% Casson v Dade (1781) 28 ER 1010.
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* UK Law Commission, Making a will- Consulting paper 231 (2017) 111.
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Abstract

The disposal of mentally disordered offenders according to Section 65 (the insanity
defence) of the Criminal Code of Thailand could be found under Section 48, which composites
of a hospital order and an absolute discharge. These two measures are a part of measures of

safety under the Criminal Code of Thailand and could only be imposed by the court order.

In this regard, the option of the court in Thailand to impose the disposal is very limited.
Since it could only choose between if the offender is deemed to be dangerous, thus,
the court should impose a hospital order, or if the offender seems not be dangerous, then,
the court should make an absolute discharge. Therefore, in a case where the offender might
not be that dangerous, but he should have received a treatment, the court will not have other
options in between the above two measures. In this sense, sometimes the court might not
have the best disposal available. Consequently, the offender might not receive treatment,

thus, he might still pose risk to the society, or he might reoffend.

Therefore, this research article aims to propose the new disposal under Thai’s law,
in this regard, the reformed disposal should be more various and have more suitable options
to be imposed. It will do so by analysing the current law relating to the disposal as well as its
problems, and conduct a comparative analysis with the law relating to the disposal in United

Kingdom (England and Wales, and Scotland)

Keywords: Mentally Disordered Offenders, Disposal, Measures of Safety, Hospital Order
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* ibid.

*!ibid.

%2 Section 16A Criminal Appeal Act 1968 (as amended by Domestic Violence, Crime and Victims Act 2004).

Iﬂim@ The Criminal Procedure Rules Part 39.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

A o ::4' - Ql' 4 A a Y o & a 233
NIBNUUANIRTNITBULNU MIDLUFEULUNT UIDLNULAL LQ@UlsUﬂanL@NVL@

Tupsdinmaiiuitenisvesdnsgyihanuinliaislisuidelinudililuanuneuianse

9

(%
S Y

AFIAIUANAUA A1ABT108NAIFIURBYRY (absolute discharge) Balun1sil fnseviAuinvzgn

Uanelmdudasylnglufiunsnistarulag

(%
g

el Tumsdindwinagldunsnisladugnseyianuiia wenainuangiuandsunmdinenivlse

WATNAUDIAMURAUNANITATUUY 1A AAIIFDINA1TNDIAUTENIUBLS LULALTINTIINGANTTal

i
a %

Vo9ARLarUTEIRDUYINTINTBINUUD N>

Y

Criminal Procedure (Insanity) Act 1964 (as amended by the Criminal Procedure (Insanity

and Unfitness to Plead) Act 1991) leanidnddsnusalluantuneruralaglifimue Tunsdld

AnszvianuRalagntesedisesnisnseyianuialuraeinaste uardwihliaadniudendun
o o U

Widndn ae1alsn@ dwsu ggnnanimritnseianuraluafenanssuntdiszlaendesiediseans

nszyauialurzInaasadasadennaud i luan i unguIati g9 19LA 1T U Aty

Y 9

[y 1

n1sentesiediseansnseianuiaturuziInasinealiilunfsgadmsuggnnaiiniinnseii

[ (% '
v ¥ Y A

AR aluafgIanssudn el {gnnatinilunfaana119198nYen ag 3 89 diminished
responsibility®® unuld usidunisdudsansizdedodises diminished responsibility dnawdunis
anlny Javi b nseviiadsiesgnasineuazfaadinnnuiuia Falunianduiu muvdnnisuad

Ansevianuiinlinasdedinnusuinideninanuiutiemdnidiasgnadiny

wennil Msvendmdmuauguaionvvzdilivanzauluuinsd wsednsgyhanuindes

[
= ‘ﬁjwuy

gnAuANUIUNanivaesl aelu dnseihanuiauisaueavaniisdagniseeusuiaiazSulny

q

AndnazendesiedlisinisnsevianuialuraeIngdTe insizeausuRaLazsvarsnnluu1ed

X (J 3 2/ 7 36
GWQNIWUQWQﬂLaﬂUGSLWWUU

%% ibid Section 16B.
** Ministry of Justice (n 21) 4.

* Wudesedizesrnuannsaiianatluvaefinssinauinvesdinguuasiadidiamzafisnnuniglaeani
LY T,Uim@ Crown Prosecution Service, ‘Diminished responsibility’ (CPS, September 2022).
<https://www.cps.gov.uk/legal-guidance/homicide-murder-and-manslaughter> @UAUIUN 2 Wweu 2566.

*% Law Commission (n 15) para 2.111.



Msarsggda 391 09 12 atui 1/2566

2.3 @%S199101N5 (ANDALAUR)

vaa a

mmmi‘LumﬁmmsQ’ﬂizﬁqmmﬂm‘ﬁLﬁummummm Uniinadnvesanennaun agngla

Y

nOUU1E The Criminal Procedure (Scotland) Act 1995 (as amended by the Mental Health (Care

and Treatment) (Scotland) Act 2003) §91175n157 ﬁfuﬂszﬂaﬂﬂﬁa8ﬁ1§aﬂuﬁ31ﬂuamwuwawuwa

(= o

wuufideninuansolildeninun (@ compulsion order with restriction or no restriction) A&3

ANl luanIung1UIaTIATII (@n interim compulsion order) ANE W N (a guardian order) ANd

PuRsAuaRar RSN (a supervision and treatment order) visenisliieanddsla (no orden®’

masvoenmdsauialiluaaiunguiamnfiansanudringnszviianuiiadanuiaund
madnnudngumlinsdeonasnniaunndassaunazanuinunftudodldsunmssnvings
mnlifliins$nwegsiliianuidssdequam adasafouazaiaininvesnszvianuiauas
ansnsnuzle® Taunfudn mdsausliluaauneiuiassiissernamniteulazanansaveveeldsn

A °o & v | 1 vLyd, & A 39
UNLADU BaZINANUUANDIVENEFADATANNTOVEUMADLALUUATIAY 12 LABU

el maonadbidmdsaudaliluaniuneuialaeiidoivuald winiuiianuiaunfinig
Invesgnsyyhanuinvzneliinaudswaassae® dendataglvgnseyianuRagnaiunusy

v a

Tuaaunervalagldfiivuanaiduin® uwasdnseihanuinazgnatuauddlulsmeuiavesiyig

n33nwIANNURensiEgeiivedn Carstairs State Hospital*?

[V
Y

lunsdmdigesnananiunguIatuIznszyilag the Mental Health Tribunal NignAsy

ANUBIUNDIUNIATT 21 WU 9 the Mental Health (Care and Treatment) (Scotland) Act 2003

*" Section 57 Criminal Procedure (Scotland) Act 1995.

* Ibid.

% Scottish Government, ‘Mental Health Act — compulsory treatment orders: guide’
<https://www.gov.scot/publications/new-mental-health-act-guide-compulsory-treatment-
orders/pages/10/> Auduiudl 9 fiquien 2566.

%0 Section 59 Criminal Procedure (Scotland) Act 1995.

! Ibid Section 57(a)(7).

2 NHS Scotland, ‘The State Hospital’ (NHS Scotland, 2016).

<https://www.tsh.scot.nhs.uk/Fact%20Sheets/About%20Us%20-%206%205ep%2016.pdf> Auduiud

2 WU 2566.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

Tngusazasfnnzazlsenaulumeimsanandiniainungune @wihmiidulsesiu) gnsanmnd

q

NINTUNNERAZEMTIAaAT U wINaLAL®

Adenudlliluaniungiuiadinsid vanede M nseiaNuinlzgnAtuANiily
lsmeuiaiielssdiueoinisuasSnwlaunuisduassdunv wasdeliliuiuignduasasou® lng

nseenmdsiildinaeiieatunisesnmdnudilluaaune1uia

'
Y]

o o va § A o &gy Ny o a = Y N a & 1 &
Aduliving Aemdsvegluyuvulasifguaaiai nmdszgnisdulunsalnmaiuindu

Y

HARFRATARNINVDIRNTEYINAIILHA®

'
o o [

AdsnrunuguanazUrtnsnunlumddieglugusunigldnisquavesindiauannsie
(M3gnIndmihnmugugua) Inedissezanlduuiuniiawd meldszesaidenadns gnsesiy

ANNARABIUURMUALUZTITBLIMNTIkar 019 RlasUN3TNY © Taunisiaaazdemdaile

W Aadedlasunangiudilinisussienansandaunndat el aanu’’

wnmaliviuingnserianuRasedddsunssnyvienisriuauguala g maenalioandnds
Towaeila wuil dnsevihanuiinfaziuraviui
el gnspianuieanunsagvssalmdnudilianuneruiansasawuuls wilieagnssal

'
[

masriindue 1n*

i olWa@ennd oen Ung U189 9Ny The Criminal Procedure (Scotland) Act 1995
(as amended by the Mental Health (Care and Treatment) (Scotland) Act 2003) lﬁamﬁﬂmiﬂm
aabiluanuneruiasgrelddmrunuiu og19lsia ngruievesananuauAiinNLANFI99IN
dinquiaziad esnanenuaudlulivsduinazdeddmdsquialiluanuneuiadugnsgsi

ANURANIANURAUNANIRTEeQNNEIIINeARYNANT Y

* Mental Health Tribunal for Scotland, ‘About the Tribunal’ (Mental Health Tribunal for Scotland, 2023)
<https://www.mhtscotland.gov.uk/mhts/About_Tribunal/About_Tribunal> accessed 9 June 2023.

# Section 53 Criminal Procedure (Scotland) Act 1995.

* ibid Section 57(2)(c).

“ ibid Schedule 4.

“"ibid Schedule 4 and Section 58 1(A).

*® ibid Section 60. See also Criminal Appeal (Scotland) Act 1926.



Ms@rsnguaneaaia 35 U7 12 avui 1/2566

W aiuladngruivananuaudiuauInsn1sIanIsEnseyiauR e duging

AnUnAnIInlIvaInuatenIngraesengy Wy nsiiemdrudililuaaiunerviatinsieli

9

madivartunisiansanldunsnisiivnzauiigala® Jwwfedidusufanaivilddulalad

% o A

AneyRanlnuRnUnAn1dalasuninsnsmunzauiian uenaind edwavinghdnade

&

¥

Anszimuiaideinsdguaaiannnluiuiliwuiu wszaiunsasenddslanasainiasodu

54

nsatiunanisegleenlinesenluiesnisiarunauwnssely

1%
& v Y Y

atdlsfiony anmsnisianisdinseianuRensianuinunimdsluaneauaudiuddidessy
nilugingy naneegnsyyAuindazenagnaumilulsameuIaLazAAsRIUANuavI RN TEYiY

anufnegmelinsquaresdmindlsunuiisand deo1vvvdmalitgnnanmlstosnendesed

Y

309n15n5eyhanuRinluvnyInadse wazidenavduasnmiiiesrSunisadnefienaiunniununig

v o

gnUAUMUNINTNITINNTSENSTIAURANTIAIIRAUNEN193A

Uq

a ¢ A = o a LY 17 o P va a a
3. AATILNUIYUINEUUN fueuaL EN&I’]Gl’iﬂ"lﬂun’]’i%ﬂﬂ’]iﬁjﬂ’i%‘l’l’]ﬂ%’mNGWIL‘IJ‘L!Q dauEaUnG

N19ANVBIINBLATENTIVOIUIINS (BINULAZLIAALAZENDALAURA)

Y

NMsANEINUI Wnsmslunisdanisgnsevinanuraidudtiednnsmeldnguuneves

Janguazad waraneatauniaueaneniiu Inelidwdaddinudaliluaniuneiuia wie
Adsmuauaialuauisnisudessia lagngrunevesananiauaiulzdiininisnazideanidn 1wy

Y

[

mmmﬁalﬂuamuwmma%mnLﬁammmw‘%amachf

Y]

ind laglulesiurdenuaalily
A0UNIIUNATRITIdRsUTEIMAYETisraznamnieu Tnvanansavengldnfaazvnifen wagyin

Juduazanunsaveeselisnaiazuisd (Singuiaziiad) viodudeusiou (@nonLaus)

TuduunnsmsvesusemalnediiesmdsliaudiBluanungiuia usen1suassdivinu

q

'
| =

Tngeddbinudmliluanuneuvazgnisduldisediomaiiuimnnsuasesisnaslutiuazdu

dunTeuazaNnsanuiibilinsiay 180 u

TuduveatoulunstsduldunnsnislunisdanisgnssiranuRe i dudiedanyludingy

wazad wazanantaus nouneiavzdisulduinsnislauinsnisudaladusniudaaiauLiiu

¥ Scottish Executive, Mental Health (Care and Treatment) (Scotland) 2003 Volume 3 compulsory power

in relation to mentally disordered offenders (Edinburgh 2005) 105.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

NUNITWNNTININLNNG D89 2 ALEENDUKALUIRSNSAAIasTIrUTTUuazidanldu1nsNIST

£ o a

Indusazmunzauiugnszianuiaian Tuvasiilulssmelngldlafivenmusla

Y

dINqULAZLIAY dnanuaun ne
1m3n15luns - fdanuilily | - Adsqudalily NIHLINTT 65 5TAUTN:
IN19EN LI anmunetua @ | @onuneuia (@ - Adanuenlilu
auRAaidy Jomuuarsolill | Yemuuanielll anuneua (nsaldu
HUe3nY YOAINUA) UDAINURN) SUNTIY)
- fdsmuaugua | - mdsusalily - AdsUdonsn
~ fdsUdossh AUNIUIATINTTY
- Fdagiving N3NNI 65 I3RS
- ﬁwé"mauau@LLaLLaz - ANINYIBAINY
Urindnw - Ardsnuslily
~lyleanddila anuneuna (nsaldu
DUNT8)
WEURENG I $ufu aosTuann | Sudu aosTuan Ty ndu
Usznauns ILNVTFDIAU INLNVIEDIAU
ANRUANINTNTT

4. Ygywaasunsnislunisianisgnszvianaraidudidianuraunfvasing

a w.

Tumaud wmsnislunisianisdnseyianuiafilugfifianuiaunfiniadnvesuseina

Tnefdgnsnge fadl

LY <@

Usenisusn lunaneadusinginmadenasludsaudililuaniune1uiadswdeiunnu

=

YBIIALNNE IINNNTANWINUINRAINTIUIUY 274 AR TR0 64.1% VoI 1uIUARNauaeialudlr
13w lulsangruian3anisdnwinuaugiIveTawnng © isizaunguunelnauad
<

o & v & v Y & a f % & & 4‘ v aa
mal:umwumaqmumwazrgjﬂwuﬂummmusumamuww fmﬂL‘UuﬂismuﬂzymLiaqmﬂmaawu%

Y94A18 widansenundidgiigaluidae nguunglneiudlviinisevssalandsquealily

0 e AUANNNNTY wazAaeT nsHaasney (n 7) 125.



Ms@rsnguaneaaia 35 U7 12 avui 1/2566

anune1uia aady mnanaludaliiinisaudaliluaatuneiuianiu Uszuianguuigegn

=

11951 48 uazmavdesiignsyyiniu nUszasdaglvignseyianuianiianuiauniniedalesu

nssnwifenszyilae3snmsaudimsisihunimsesvdygfguaimdn w.e. 2551 auauly

AR

1IN 22 wazang 297 Fesveziiatlunisaiiuni sievenudiniuisiivenafussesliauy
waztlunisvaseda nszvanuialulaglilasunissnwiegaiae uenwieantd lulyyn

lsangruadanndanmnseuiazsudnszyianuraniianuraunin@alisnyimeiuia®® feliy

[ Y

lsamgruiadanenvduanassugUienguill?™  dunuieanud minaadaaulalildadanudill

q

Tuanunguia gnseianuinazgniaesdi (mnendededniuuins 65 133a 1 d157) viegn

o 14 1 14 ] a 4 ! Y
AN (MWﬂSﬂ‘U@Gl@QWWN?A’W]SW 65 1233A 2 ﬁ’]Li‘\])ﬁl‘UﬂiﬂJLLiﬂ (M']ﬂEJﬂGZJ@@@QGﬁlIlﬁﬁT] 65 139A 1

(%
0 = 4

d1159) nszuaumsyRsssunwegeglidswnalaglunisdnnisinseyianuiintu faudae

=t
D

'
o

anudululanazaiuisadedulniinissnulsadanalaenisdalnsunissnelulsaneuianiels

@ al

W3EIYUYRAVNINARN WA 2551 audlanadl it usndanudnduazeraliviunig Weswin

! YszanangraneisRansanauegy e 219 v “Fudliganuinmfnfudiininwiviesddude e
sluilymiFesitnafionnulasafousesnaien ulaftuazlifoshuiniou.” desmnnsauslily
anuneuaiiuisniafleanuaeady fduisesiwgnssal
? ysyrwliydfiauninda wa. 2552 1ns 22 “yarafitimnuRnunimsdslunsdlansdnisdeioluiifuyeeadi
podlasumstrininm

(1) dnzdunsy

(2) fianudndudedlasunisindasnm
NI TUYRUAIMAR W.A. 2552 11951 29 “Lﬁaamuﬂﬂﬁm%’ﬂm%’U‘qﬂﬂaﬁwﬁmwuﬁmﬁﬂﬁ'ﬂﬂdnmummw 27
I53PEN visounmEtdwNIngT 28 udmuinsdl laugnssunsanuiidninwinsinidadenarseidivenns
yanatiilnsazdeaneluauduiutuwiiuisuiyanaiulflunsdieuenssunmsanuidasnuidiuiysaai
fidnwnrnuines 22 Widdsegndlaognamils dwiolud

(1) Wyaaatudondriunistrinsnyluaniutingnw

(2) Wiyaratusiosiunistininy u anuiduuenainanuiisadnwiieyanatulifinng

Sunsre vt aztmundeuldlag dsduRiunsiininulfyanatuvdesiuguayaaatudos

UfURMeAlA...”
> {]aqﬁuﬂizwmlmﬁiﬁwmma?mLaﬂué’ﬂﬁ’mﬂiuajmmw%mﬁy’wm 20 wia WWsag nsuguamin, Tsaneunadniy
FiansuguAIMan’ (NSUAUAIMER, AR 2019) < https://dmh.go.th/links/links-n asp?catid=18> AU iud
2 e 2566.
> Jgns WesAslnyad wazanysal sssuanaia, ‘enandsdunisdmiodiionsdane: wilgnmsaluazyunes

MaAudAnTAERs’ (2552) UM 2 adudl 2, naduiin@ssi, 5.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

a v v

NINURINTIANNUNTEI VTV REVNINTS W.A. 2551 AzdesursnUqeluddsamenuiadsnay®

LAY q Y

kazfasdin1siannznssuNsUIUNS NN UNEN1TUI LS UM LIS nw s o la®® Tunsaliass

(mnendesodniuunns 65 933a 2 d1159) Weknszvianuiingnanan Tunsdliinsusiaiaeiasidu

=~ v v

SuRaeulunsiidnsnwdfeds egelsnd Weddesduduneglussuuvesswinmiuds nimd

4 v

29799 LA UNITSNWINNNINIVUUDIINIUNTLUIUNSNT UL D ULAL EALE DU UL UNULALR N

e e

(%
o w K

sdlfosfmeonuianiseuduiiesny® awlu eidunistesiuldliiAnlgymdsnandsens

]

Peinseygalignssalmddlvinudmisliaudliluaauneuiala

v

Usen1sfiaes Aensiusemalvnedwinuaaumiisnukaran udmsunsguagfeslvse

v v a s

Hnsgyiauiafifinuiaunfinidnlasaniy lullagdu andudadenalsivuaiunsiduiies

U = ¥ o

lsangunadanisaiaigndanudunglunisauagdesdmsednseiauianinnuibauni

Y

A

M0 wazan s Saessumiilunisusediudnssianuiiandanuiauniniadndus dnaoe

Y A a

WU N15UsTUAMNAINNTAlUNITARUAIUNTOE AR MINUTEUIANYVUIETTNAITUIAINDIY)

Y

=

11 14 wazUrUnshwidAliaunsoaeuaiuvsedadla ielinduuniinnuaiusaifisanouas

(%
Y

g
NAULIIENITTUIUNITADUAIULATNINTUAALA 9191

anUu e suUaednnaialuiwuieaiy

- a & A o Y @V VY & Aa Y
UDNINNNITLLUATULAD VOFILNHBNUITLNITUNUIADAIADN VU L@\Tﬂ'lll'lﬂLUu1§QWU']U”IﬁV]3Jﬂ']5§ﬂH']

Y

v = o ° a ada a av ¥ =
mmﬂaamﬂﬂmwawazﬂm jﬂﬂﬂizmqﬂ?qmﬁ\l@wmﬂ?qﬂwﬂﬂﬂmlﬂ@EJ']QLWENW@LWi']SﬂQJ]MWﬂ'ﬁ‘U']@LLﬂau

1% v v

wihfwagiidnuazvedlsmeuaesililignasnuniieingussasdlunisaudinszyinnuie

—

d' [ N o

Nianudeegs udannsasugnseianuiangnialilulseian ‘audesn’ aldlydAnseih

Y

a a s A o a © 58 a va v o a da a a a a
ﬂ']’]llN@Iu@@lqaﬂ357\]‘W§Qﬂ531/nﬁ']']llmﬂslﬂ FL'ULVI’N‘UQ'UG] Qﬂim/l’lmmm@VliJﬂ’JﬂiJNfﬂiJﬂG]VlNﬁ]mVlgﬂ

dsluiianitua TnazansudililuanTus Wen1s3unissnvsyesdu datu Wawiuindeinisaen

Y

e @ty sdmedeenunliaseuafiguansenduldiseud e Sulnusalu®

Usgn1siany Yseinalngldiunesnisihseimdainmsdmhegiisesnainlsameiuiamsy

Iunndanunsadminegnsgvianuiaeenanlsmeuialalaglidesdnivaugua JailkUae

> WU YIRGUAINIR W.A.2552 1R 24

> WegsUYEIRgUAINAN W.A.2552 1R 27.

" TUsag Wiy UyalRs1uvin w.a. 2560.

*® uade yadndnig, ‘Uledanedudyn lunseuiunsgisssunisenyn’ (2550) U7 15 avudl 2 1sans
guamInuiaUseinelng, 75.

* Ibid.



Ms@rsnguaneaaia 35 U7 12 avui 1/2566

YNAUTND9NAINTTINYIUIARAIEINITANA ULV ANLRATLS Frag1atulunsdlvatusaninsan
Fazlananse by

wva

Usen159d lunmesufua seuun1531miie0onantsaneIuIalgIaIuIung1sf 951897
n1sdmuienduluiiaawavdasselirasendidnaunisnudi@ il nseiauingndfin

SasnleglidndunszdessemdsassNuiu

Usenisaning Tunsu iR duheasgndmiiesananlseneiuiandugnisguavesnsaunsy

£ [

Inglafigaiuan® Jadunitadedn aseuasinzdinnuassuinuazanudinesdunisduleneda

Y 9
(%

waznsquagisinnvesiiiosla @slasund nsnszviingi3edlsanedanviuddvesegudn
Tudaenilng) wonanil Fursvrsaufigndmneanlsmeiurarisiigalaldsunissnumaumedsn
At Fanuimdnesnainlsneiuia guielinvgnemienseuasuiuIbidessugmomngy
fiaeg “Undi” vidaisunsngliazainlunislulsmeiunavdedanulsiazaandug © uenaini

2/ A o o

awAsouATI llyauT U RN TeslmuRaUnANIInnaUAL® Tunsaliuiludazdifinnuesssy

o9

=b.

4
1l o I Ac

ansasuUeluguald® uwininmarinlifiaunsalfwaneauuaglifidwimnlasunisiiniuanly
nsguaRiefenatauuLsEengUiednneigndmiiveananlsmeuialiensduauned

D1INTNNINNFUNIDNAD19LHDIDNANTNNFINE

a vac=

Pnwmanamaiil lunsJuRdamuindnseianuiadninnuiauninisdanduunaniinl
UNAUNTEYINANMURAG L NAULTIE N2 UIUNTEAsTINE nUavdymasszdnluseluiudaunii

UszinalneaziindisnuiauisanudinazsnwUielauazudesd Uigeanuuiosnwimes

© Jagiuldlatinsdsdulidesfinmuguandavaesds wilunaujud WmdhfissanudedUiendsgniaesly
2-31ApulTn 1UIAG NTUAYAINTA, ‘A T058uUN1TA LA U8T Al dA11ULE 89590 0AUTULTY
<https://mhso.dmh.go.th/fileupload/202010061612167390.pdf> @UAUIUN 2 WwEU 2566.

o fanldinanlitssuinfiesnuleviglsamenuianiminegtieeenidioainisai

v '
o

? yaidedi fuegnsevhaufiadsiuuiduauduiausiibu finssihied uiAuniedeessiuaudnarign
duinaulusnwmeuna Wsng Insdaasned (n 10) 114

% Prachathai, ‘AUTMEINIUNIAN: MIAUNINTUTINYDITA (Prachathal, N3ngAL 2561).
<https://prachatai.com/journal/2018/07/77683> Audutud 2 wwieu 2566.

5 UgnN1ARIENIIUNTAVANIAUMIIIR 1599 MNUANUIBNUATUALATISARAZETARNT W.A. 2564.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

= [ d' ! o ¢ a Y y & d' a va v v = & &
LATUAMUUADANLNUNATUADYAIUD ‘DINTTAINLNYITIATI G’]\WI‘UQ'U AulutlagUudgenidu

9

Yoymnduiiesnanamziauldaulsmeuianeuiu®

~a v & v 9 v o a A a a a a
nsfuansliiiufsnuaumaIveInIsInnIsEnseiaaRafauRaunAnedslulne e
N3NVRIUNEANITNTAN HnTeiANuRaTnEgndnduIliauRagune1emsidniseulul wa.

2547% waggnnanmitnsyyhanuiagusaunslusuiiuaul w.ea. 2563

PlaTenuInsegnImuigeanNlsenguIaLlioU w.a. 2555 Lazlion13auInaen

Uszmsiuiaulade Tuniseuiuandanmetsiuainlul w.a. 2547 du Insasluuszavanudnsalu

a o L3

nsendesedisenisnseyinanuinluvasingasen wiinaslindngiumnanisunndinseidulesae
lsndnanasiiony 20 U (luvaeiineasusniseiony 26 U) Afinnwilivanadngnseintnwin
aunsdelaiewIgun1snoun1INTLINEA WazNenaIRINNTERaLseNauniaINUIIMTNaWS

WABUEBN WA NTINY kaaIl150d0a15AUIMTNNMTIMasUNNElATIS09R AU Lseausa

Auauledld® 1segnirandtuasiiddsvinudaluaniuneuiandaiulne™ aindifinnnuiagiiiuls
Jeadeludningwuuradiu (folk psychology) LLawé’fﬂgmLLfmé’ausLumiﬁ%ﬁmﬁu’iﬁwLan
Inaaiavielal wnnhnsliiwinuivdngrumsnsumduazusanssgulinsginanufio Gnsan
Trsiladudessnaissadslidansiuause egdlsia oradunseluafisinaridesaindy
ARSBRsIfinszysalin Madudunisadnwinnniniieaussninudeinisvesdenulunisuduiu
NAWNY LW3'1ﬂuL’Jaflﬁy’uaflﬁ'ﬁm%uﬂsxmmpﬁﬂwﬁwﬁmimahiauiaiwazﬂw%w%ahj LardIANABINIS

o

R | I v a Py =3 ') | o A a '
Windninisading egalsinnu Mengauaisiulataiinisadnviaznissnuliiisme syl

v

HAuyenseyihanuRalamsizdnisnssinfing nsdiiduandiiulymvesssuunisfinniuuay

% HFocus, ‘We @5 ldaulauing ﬁdamqﬂmﬂﬂu s, iauduile Tennesla-lllmandeluudr’ (HFocus, 13
UNTIAN 2561) <https://www.hfocus.org/content/2018/01/15223> Audutud 4 wweu 2566.

% MGR Online, ‘An 4 U “Fnsan” founadnmouwiud-fulnwadsiidnme’ (MGR Online, 20 wgadniey 2551)
<https://mgronline.com/crime/detail/9510000137416> Fuduiufl 23 Aawnau 2563.

IneSgeeulat, ‘@an "Insan1’ newndn unn.ay.4 ¥IU gnulAtsdudedin’ (Inesgeeulal, 29 Jway
2563)<https://www.thairath.co.th/news/local/central/1807424?fbclid=IwAR2djmwJp9811VnkhpBENOcsVaA2
bPV85UCUryuBXD-VGJ-1kYwDnQRw> Auduiudl 4 wwneu 2566.

% Sanook, ‘Aul "Insan1 ' Uhednny senud Muanuduvasedey seudaulilenta’ (Sanook, 1 A
2556) <https://www.sanook.com/news/1200425/> Audutudl 4 wweu 2566.

& ENANINWIARVUIYLAVAN 6957/2549.

0 fagnhinissuansnnieleanine



Ms@rsnguaneaaia 35 U7 12 avui 1/2566

n13¥nwIsiallamaaIndviiel nseviAuEandseenINlsneIua leantuiagalsy

uAsuNSard e theeaniuiiiiuiteinsaiivagaesnisenisauaseliiunseunsy

nstlfananesiuagiuseluinunaninsanavdssauanudnivlunsendesedises
n1snsrIinAMuRaluvazInassaluaflvduseld’ waniniaisananaanaufultaziduldlaenn
a s ' o & a pup I a & A v &
wigluadilisegnnamninginugsenedluaviluafelnenu@dlsnsinvgannalsems
FIndalunsaidliaramanisallainasinisadinuwlsennsiiansald? mnluadnwdsensiinea?
° o ° aNa ~ 1Y) = A
Ja019TAeEIIANAaenTInionuUaenfsveaIs sy inseUsewelnglifilsameuiadn

v v

finssnwanulaenienenasindagnsyyianuiandnNuRaUnanIaTntuLes

5. UBLAUDLLUY

ARvaILaIRTAanNenmeag 1t RuAslilyafanvievesUsemelng NEnsevinaure

(%
R

aa a a a o a 9 a [ d' [ LY LY
‘VI?LIF"I'NQJN@UFIGWIN’“Umﬂﬁ%%ﬂw(ﬂ"?}ﬂUﬂﬂ’qﬂaﬂiifﬂ JUY L‘W’e)L‘Uuﬂ’]iﬁ@ﬂﬂuuagLLm“U{]i}m’ﬂuﬂ’]i‘U@ﬂ’]i

n3EyANURANTANURAUNANIIIR UnANUTIsETaEUsL A lUT

ey

a

Y58N15W50 ﬁauﬁ%ﬁmummmmiﬁL‘wmzaﬂumﬁmmi;ﬁﬂizﬁﬂmmﬂmﬁﬁmmﬂmJﬂm

=) v L4

NI9INAIIANNUA LA DILNENTIUINWNNE 81U DHEDIAU TIPS UIALNNENIDUNININT1AALAT

&9

Tasun155U509” Wieddaduanisvesdastasyindatausisnanisininsne Tunsi nsiaaasds

o
[y 1 o o

Tgumsnisla mansiazaniusedwuzihlunsidasnwvewnmdlume uenvileanmagedl
[y} ‘:l' A 1 A oA & a wa Y 5 ~ [~ (%] v I 1
winduAsduilimseievseuufnuadsiuie dunnsnisdesiu (safeguard) Tviwiladnana

sdilitinnsnuiililuaniunenvialunsdfivnzausazluraziferiudunsaauuilduiieraasgly

'
= =

aasndanandesldddiqudliluaniunerviadwdudgniludagdu wazidunisneangiin

q

[
a a Y (s

AnseviAaniiauinUnAnadaty Yulie’ Feddaumslasumsadneiazaislasunssnuwiug

¥
LYY L = a o w

Aedy wnnd @aunnd) JsllanudrAglunisussiliudnssiiainaslasunisinululsmeiuia

& 1 = U 1
3okl MnauAlsIEinIssnwegnals

Mudsgtudeuuwe 2566 daliusngunfuntafveaiIngan

2 \flesnnlnwlszmsTingnisdulflumsufdideuirsdesmeluszazinan 17 Udounds Tasarganisinistadu
nwUsemstinde detudl 18 dquieu 2561. Bangkok Post, ‘Debating the death penalty’ (Bangkok Post, 20
June 2018) <https://www.bangkokpost.com/opinion/opinion/1488770/debating-the-death-penalty>
accessed 4 April 2566.

” gunsalsang viaziied



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

Usenisiiaes msilannsnislunisdnnisgnseyanuRafidauraunfivainatenini Tu

(%
1A

L3 UsenalneanaldaunuuannUsemaAananLauanAal n1uaonttuInsn1se aarnsan ™ 1wull

Uszinalngazdiumsmsiiiudu laun ardequdililuaniuneguiawuuivenmvun drdanueald

' '
(% LY L3 o o

luanungIu1atinsn MAWINNY wagAdsniuauauawaziIdndny Junasnisivainvaies

U

a '

Mlieadenu1nsnIsiivangaui vl nsgyinAuRaLsaz AU lnafs v nseinAuAaLes

warilaulaendedoansisau ognelsnd enaddeldudvindArdenudililuaaiuneruianuy

fidarinuadunisdidaasamued nszvianulmiunls waviab nsaenantdunsziiliiiie

o o & e @ A o & o v v A Yo ] |
ANUUADANYUDIAITITUY AN mmmiuf\]ﬂLﬂuﬁﬂf\]’lLUULLazmiﬂ‘mﬂizwﬂﬂLW@IMLLH%’MR)%VL@J&J

o a

nsnee1vInTTug1en Tnsaniglulsemalneildiiss uuRnnuna 1IN iinseiATURANRS S

Y

o a o

29n91NL3aNe1U1a Yenand ninnguanelnednisldemdsdAinduazAdeniunuguanas

q

v o 1 [y

Urdnsnwiaeneliinszuuiiauisafinniugnsgvinanudaniininuiaunini1a3nnilduns

(asd

= o ¥ (Y !

Pouludedudasanaudililugatuneivia wsizdwiinazlidunsiensedunsietiouusng

Y 9
d' 1 4 ! Y1 Y o v v dy ] ra d' d' U
sruuiagsliudlalaineilasunisiidadnuilunedranuisauwaglidanudssiazne
91YYINTIUYIDN

24 1 £

Usznisiiaty aanlananilitneduuaiinsinquiasiiaduasananiaundulaniui

wnizlunisaudikazsnwignsgriauiandauiaunfniedn dedy Ussinalveiadsd

'
= = =

Wulheaiu Tunsdil ddeiaueinaardudasialsnsuasunsdaduaarduniannudesgly
n1sdanisiugnseiauiandanuidalniniedalulssimalngegudlinislasunisusu

1ASIAS1UNDIDISUNITS AWINNTENIAMURANTAINURAUNANI9RNI I US S US A ULASTLEZ 81T

v

Y

R

= v Y o a

gPrgundyninisvinaniunnsuiiayeulunissnwinasAuainsevinauraflauiad ni

Y

madnlulseinalng daluningu minfinisasrsaanuanizduniaziiunisiionsdayminisi

[ o

A oedanlinnuiaunAniednegresunsaidesedluieudisiuiuddeadaund insignind

v A

A01UNLANTE HADITITANURAUNANITRAZAILNTDLASUNITS WD 1 LNz aNLaLTAINULES

e

Wosniin1sgnitanuasSnwiaaliluiseudund

Usgn159d n1sdminednsegyinanuRanilaiuaUnin1dneenanlsang1u1adgyin
lasaiodnang un1an sunndatuayuiiity 1ngnangIun1an1sunmgasAoaunaninwnng
WIBUNNENSNwIkazINIaunngnieunnddnnilsau sauduassau lnen1simuigeanain

lsaneuadeslasveyginlaedsma dalu ‘Szuuauauasaty’ Avedesiudnnsesinsyyi

" Section 57 Criminal Procedure (Scotland) Act 1995.



Ms@rsnguaneaaia 35 U7 12 avui 1/2566

[y 1

ANURANTAMLRAUNANIITIRTianaliauguLswazduSunsIe NeugnIntleaenaNsaIneIuIa
agalsiny Yaidsvainisiidmunbimadessenidsdiniieeenainismeuiafenrudilunis

Jmineg dadwieidunsuilymil Suaueliinisudngrune” Wismunandnawdenislunmseudd

'
[

AddmnegnsgranuRandanuiaunfinisineenanlsmeivialawnueia dazdunisan

sregnantun1ssanaadlauin

6. unasy

wmsnislunisdanisinsgyianuReidudfinnuiinunfinidsnvesusemelnendesduldey

Y

TudagdunuiiissnsaudililuaniuneruiaiasnsUdaesfimuussuiangmanee1gIunns 48 &

Ldiganasian1sdnn1sgnsziauRaniauRnUnAm@neg1ediused@nsnim wmsigaiusadonla

1 [ v v v

AINREdAndasanuasdsdusnw wielasednludasy dwldnalitisiuingnszvinauie

—

PfienuRaUnAn1aInusuealllainnzdunsefsivrwindasdnisaudaliiiesnwiwanaas

[ v v W

asun1sdsduTnumsegualusuuuudug Jadesnndeadiiatisdumasigiinaisanaadu

—

iAo o o W w ax d' 76 .09 v v v ° a ada a a
‘UBlelll@']U']QIUﬂ']iaﬂimﬂUqUﬂiﬂUWI@Enﬁﬂ'ﬁ@uS] ‘Vl'ﬂﬁ?j@‘vnﬁ]LLa']ZJJﬂi%V]']ﬂ'J”I@JN@V]@JW'NNN@‘Uﬂ@]

nednenalilasunissnwieinisnielifAnaugua dwabieiadoinisiniuwazeorndudunsiy

[

U & Q:I a o Aa 701 U %4
sodenuvsansenuianseyiiiagsielule

aeiy unauddeiiaauslidnisiiuiinsnisiunisdnnisdnseyinal wieidauRaUNE
Madnveslssinalneliiinnurainaietu wastausliiinisivualidaniune1uian Sunuen
2/ o a aa a a g" vy J (% dy v
Ansevihanudendanuiaundlasanie Insunauidiauelviuinsnisaeg dell n1saudalily
anune1uia nsaudililuanuneuialaediNeuly (1Wu szzla1tusil N1sveRunINneuUTMIINY
gan3nlsame1u1a) Msaudaliluaniuneiuiadingy MR ANNY NI AIVANUALAY
U1dadnwwaznisvaeesd il lunisiaisandisededulduinsnisle aadidesiiansan

WONUNANFIUNNITUNNE UTenaua 189 su1nsn1sinalagyinlimaaiunsaidenvaduy

” mgldiuszananguuneaigvesUszmdlve s1unslunisdsUdesiesnanaaiune viaifuresmalnsizsio

o & o o
nsgndundema.
" anwesads windunsdidnspianufinnianufinuninidaldsunissenisadineniesenisimualng (38
as15y1) MuRoulvvesUszanangrueaig) 1101 56 mndaiuauAlsazdslitinisluvidnsneiluguzitouly
vasANUsEngRnlaguiu witsnsiagldlddedednsvhanuiadideulunsseategnunguuneidenou

wazAALALASTITTEAD R WY



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

o

wnsnsizaufigadmsugnssianuiiausazaulduandunistesiudauainnisnedunsie

9 o a aa a a a
Q']ﬂaﬂﬁz‘vnﬂ')'uJNﬂV]llﬂ'J']ﬂJNﬂﬂﬂ@‘ﬂ']\iﬂ@]@@iﬂ



N3FIInguIedaia 797 U9 12 aUuil 1/2566

The Challenges of Applying Competition Law to Online Platforms:
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Abstract

The fast-emerging aspect of online platform economic structures cast into doubt
whether antitrust enforcement in information technology industries can protect consumers
without damaging businesses that are rapidly developing. Adapting the current competition
law system to the high technology market and, more specifically, to the case of online
platforms, will not be a simple task as the developments in these markets have been
unforeseen or hardly considered. The application of established case law, legal tools, and
economic theories may require some adjustments in the context of online platforms.
The legal concepts and economic considerations in the context of competition law are still
in the initial phase of development whereas the EU Commission and the national competition
authorities try to discover how competition law should apply in the case of the online

platform markets. This article analyzes the application of the EU competition law in a Google
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manipulating search results case. The case of Google search engine represents the most high-
profile competition investigation. This is because it raises questions about the effectiveness of
Article 102 of the Treaty on the Functioning of the European Union in regulating online
platform markets. Therefore, in this article, the allegations of the Google search engine case
are crucial to examine to illustrate that competition law may not effectively be applied to
control the abusive power in the online platform market and may require changes

in application methodologies when concerning online platforms.

Keywords: Online Platform Market, Search Engine, Abuse of Dominant Position
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1. Introduction

Online platforms currently constitute a focal point of competition law developments.
The growing attention to online platforms is due to the vast economic opportunities that they
facilitate. Giant online platform companies such as Facebook and Google have achieved
extravagant market valuations in a short period of time. The economic and societal potential
lies in the fact that online platforms have succeeded in creating new markets and disrupting
the well-established. Furthermore, online platforms are likely to become even more
prominent with the recent increase in the use of smartphones and tablets to promptly access
the Internet. With such a significant increase in use, there will undoubtedly be more occasions
that need competition law scrutiny.

However, online platforms are part of a highly dynamic and competitive market, which
raises consideration of whether intervention is even appropriate and whether it can be done
adequately. A key challenge is the economic model that online platforms are based upon.
The intensity of competition can be witnessed in the changes that have occurred in the online
market since the early twentieth century. Online platforms that were considered dominant by
competition authorities were heading toward failure and were eventually replaced by new,
more innovative players.® The intensity of competition is constantly crowing with the
development of Internet technology which allows for lower launching costs for businesses
and often in combination with low switching costs by consumers. Companies that were once
unique in their market must now compete with multiple competitors. Such intense
competition results not only from newcomers to the market, but also from established players
that choose to expand their business operations.

Additionally, in some cases, online platforms can be linked to one another in a new
model to provide a new type of platform. These circumstances make the assessment of
competition on the market difficult, compared to offline markets. Also, online platform
businesses may often compete not only for an existing market but also for future markets
that have yet to fully materialize. Such competition will only intensify with the development
of internet technology which will allow more online platforms to gain increased access to

consumers. Similarly, the provision of zero-priced goods or services and the way in which

' P.A. Geroski, ‘Competition in Markets and Competition for Markets’ (2003) 3(3), Journal of Industry,
Competition and Trade, 151, 159.
? Ibid.
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personal data has become an aspect of the trade will also be relevant for competitive
assessments and are likely to increase complications.® Furthermore, market transparency,
algorithmic trading, and online interaction between competitors participating in online
platforms will challenge the discovery and prohibition of coordination between competitors.

With the abovementioned taken into account, there will be challenges when attempting
to apply competition law to online platforms. There are concerns that even when
enforcement correctly concludes anti-competitive conduct in online platform markets,
it could cause more harm than good because the effects of such harmful conduct will be
short-lived. Also, the authority’s decisions to initiate an investigation are likely to become
outdated and possibly cause detrimental effects on economic growth. * Consequently,
specific platform characteristics and the dynamics of the online markets in which online
platforms play a prominent role must also form part of the assessment concerning potential
violations of competition law. Therefore, competition law should be applied cautiously when
investigating big online platform companies such as Google and Facebook because a false
positive would chill its innovation and competition that is currently providing immense
benefits for consumers. °

This article discusses the application of competition law to regulate online
intermediaries. It analyzes the situation where giant online intermediaries such as Google
manipulates its result recommendations to favor its affiliated services. For instance, Google
may promote content or sites of its business partnership over other sites. It may have
a contract to present certain viewpoints of news or current affairs in its search results rather
than the opposite opinions. Therefore, it is important to analyze how competition law can be
applied to these actions. This article specifically examines an EU competition case in which
Google manipulated its search engine results to favor its affiliated services. Part 2 of the article,
therefore, provides the background of the EU Google Shopping case. An analysis of the EU

Commission and the General Court decision will then be provided in Part 3.

®> Howard A. Shelanski, ‘Information, Innovation and Competition Policy for the Internet’ (2013) 161
University of Pennsylvania Law Review, 1663, 1666.

* Ibid.

> Geoffrey A. Manne and Joshua D. Wright, ‘Google and the Limits of Antitrust: The Case Against the Case
Against Google’ (2011) 34 Harvard Journal of Law & Public Policy, 171, 244.
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2. Background of the Google Shopping Case

In November 2010, the European Commission announced the opening of the formal
antitrust inquiry into the competitive violations performed by Google.® The complaints were
initiated by three search service providers: Foundem, Ciao, and eJustice about the unfavorable
treatment of their vertical search services in Google’s organic search results. The complainants
have claimed to the European Commission that Google placed its own affiliated vertical search
services (i.e. Google Shopping) at a more preferential position in its organic search results
(Google general search engine) and lowered the ranking of the competing vertical search
services (i.e. comparison-shopping service) in Google organic search results.” Since users tend
to click predominantly on the first few entries on the screen, advertisers will most likely prefer
to advertise on a higher ranking in search results (which are Google’s affiliated vertical search
services in this case). Google thus exploited consumers’ reliance on defaults with the effect
that consumers stuck with Google Shopping rather than looking out for a competing
comparison-shopping website. This would then lead to the consequence that Google
Shopping would generate more and more traffic, putting itself in a better position to convince
merchants to provide information about their products, generate more revenue, and collect
more information on users. Consequently, the downgrading vertical search services of
competitors of Google’s affiliated services will be less attractive to advertisers and this practice
eventually leads to the exclusion of Google’s competitors in the affiliated vertical search
services market. Therefore, Google allegedly abuses its dominant position under Article 102
of the Treaty on the Functioning of the European Union (TFEU).

The European Commission started the formal process of finding an infringement after
rejecting Google’s third package of remedies. After a 7-year-long period of investigations, on
the 27" of June 2017, the European Commission ruled a controversial decision that Google
had been abusing its market dominance as an organic search engine by promoting its own
comparison-shopping service in its search results and demoting those of competitors.¢ In other

words, The Commission found that Google abused its market dominance as a search engine:

¢ European Commission, Antitrust: Commission Probes Allegations of Antitrust Violations by Google (Press
Release 1P/10/1624, 30 November 2010).

" European Commission, Commission Seeks Feedback on Commitments Offered by Google to Address
Competition Concerns (Memo/13/383, 25 April 2013).

8 European Commission, Antitrust: Commission Fines Google €2.42 Billion for Abusing Dominance as Search

Engine (Press Release IP/17/1784, 27 June 2017).
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firstly, by systematically giving prominent placement to its own comparison-shopping service
and, secondly, by demoting rival comparison-shopping services in its search results.
In particular, the Commission found that most highly ranked rival firms appeared on average
only on page four or further of Google's search results while Google Shopping would show up
at the very top of the general search results page, displayed separately and in a particular rich
format (e.g., including pictures) in the “Product Universal Box” or the “Google Shopping Unit”
(which contained paid advertising) and were not subject to the general relevance-based
ranking of the generic search results. This preferential treatment to own comparison-shopping
services results in Google Shopping being much more visible to consumers in Google’s organic
search results, whilst rival comparison-shopping services were much less visible.

Since the Commission’s Decision does not clearly address various arguable issues
related to the case, there is a lot of criticism about this decision (which will be delineated
in Part 3). The specific existing law upon which the case has been built is also unclear. Besides,
this case has fallen under which existing case law or which existing type of abuse is uncertain.
The Commission’s decision was based on a theory of self-preferencing without relying on the
essential facilities doctrine as abusive conduct. However, there is a debate on whether self-
preferencing can fall under Article 102 of the TFEU since a prohibition of self-preferencing
contradicts the strict requirements for access to a dominant undertaking’s infrastructure that
has been developed under the essential facilities doctrine.

However, this is not the end of the case. Google brought an action against the
Commission’s decision by appealing the decision to the General Court of the European Union
which took several years before the matter was fully resolved in 2021. In November 2021,
The General Court largely dismissed Google’s action against the decision of the Commission
and found that Google abused its dominant position by favoring its own comparison-shopping
service over competing comparison-shopping services. The Google Shopping case is
considered to be a landmark case setting a precedent which can be used as a framework to
analyze the legality of similar conduct that online intermediary companies such as search
engines (e.g. Google) and social media platforms (e.g. Facebook) may have engaged in
regarding other actions in the online platform market.

This article will examine legal issues and controversial debates related to this case.
Precisely, the concerns are based on the fact that the fast-emerging aspect of technological
industries makes competition enforcement ineffective to protect consumers without damaging

business development. In other words, competition law (i.e. Article 102 of the TFEU) has
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limitations to regulating the action of Google. The following section will illustrate

the application of competition law to regulate online intermediaries.

3. The Application of Article 102 of the TFEU

The action of online intermediaries in placing their own affiliated content at
a preferential position in their result recommendations and lowering the ranking of other
competing content can reduce the advertising revenue of content-generated websites.
Since users tend to click on the first few entries on the search engine or social media screen,
advertisers will most likely prefer to advertise on a higher ranking in result recommendations.
Consequently, the downgraded content of other sites will be less attractive to advertisers and
this practice eventually leads to the exclusion of these sites from online intermediaries’
platforms. Therefore, the online intermediaries’ manipulation of result recommendations can
be considered a violation of the prohibition of abuse of a dominant position to exercise anti-
competitive conduct.

The Google’s manipulation of organic search engine results can be considered a
violation of the prohibition of abuse of a dominant position to exercise anti-competitive
conduct under Article 102 of the TFEU which states:

“Any abuse by one or more undertakings of a dominant position within the common
market or in a substantial part of it shall be prohibited as incompatible with the common
market insofar as it may affect trade within Member States”.

To apply Article 102 of the TFEU, there are two elements to be concerned with. One is
a dominant position in a relevant market and another element is the abusive manner which
is harmful to competition.

3.1 Dominant Position in a Relevant Market

The finding of dominance entails a two-stage process: starting with the definition of
the relevant market and followed by an assessment of the market power within the relevant
market of the concerned undertaking.

3.1.1 Relevant Market

Before determining a dominant position of Google, the relevant market needs to be

defined. In competition law, products which can reasonably be interchanged are counted as



M3FsNvaneaia da7 U9 12 aUui 1/2566

the relevant market.” Defining the relevant market in the case of online platforms is not easy
and straightforward. This is because the fact that the development of online platforms is fast-
changing: online companies have expanded or invented a new way of their business to
intersect and compete with other product markets. Consequently, the line drawing of
interchangeable products is a blur and will make less sense to clarify over time.

For example, it is difficult to distinguish Facebook and other different types of social
media to define the relevant market. Social media which have features or functions similar to
Facebook such as Myspace, Google +, and Tumblr are included in the relevant market.
However, Facebook can be considered to compete with microblogging such as Twitter,
content communities such as Flickr and YouTube, and social curation such as BuzzFeed and
Reddit. These sites are enabling the sharing of texts, pictures, videos, audio files, and
applications which are overlapping and competing with Facebook. In practice, social media
have many forms and some of them may overlap with each other; people can substitute
these social media services with Facebook in some circumstances. Therefore, it causes
practical problems if regulators try to differentiate the relevant market of each online platform.
Due to the convergence of platforms and technology, many online platforms combine various
services and can reasonably be interchanged.

For search engines such as Google, search engines now turn to Universal Search which
displays results not only from Web sites but also from images, videos, news, maps, and
products (replacing Ten Blue Links which displayed ten search results). Universal Search
bridges many information search services to compete with each other by allowing a user to
search for specific content such as books through a general search which negates the need to
use specialized searches or online merchant search services. Therefore, it could be debatable
that the relevant market of Google's organic search engine should not be as narrow as a

general search engine market and should broadly encompass any virtual search activities for

° The European Commission’s Notice on the definition of the relevant market explains that “a relevant
product market comprises all those products and/or services which are regarded as interchangeable or
substitutable by the consumer, by reason of the products’ characteristics, their prices and their intended
use.” (European Commission, Commission Notice on the Definition of the Relevant Market for the Purposes

of Community Competition Law (OJ C372, 9 December 1997) para..
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information.’> This is because, in competition law, products which can reasonably be
interchanged are counted as the relevant market.

In this case, two markets are involved: first, the general search market across the entire
internet for whatever one enters in the search engine, and the latter, the comparison-shopping
service market that allows users to search for specific products and compare prices and
characteristics across different online retailers. There is a vertical link between the two markets
as general searches can be used to locate suppliers of comparison-shopping sites, and thus
be considered upstream.!’ Google has argued that Google organic search engines face
ageressive competition for the audience’s attention with other finding information services
such as specialized search engines, online merchant search services like Amazon, social media
like Facebook and Twitter, and other tools. These services are overlapping and competing
with each other to provide search navigation for people and people can substitute these
services for Google search engines in some circumstances.

However, in the European Commission’s assessment of the Google Shopping case,
the general search market is separated from other aggregators such as online merchant
platforms, social media, and specialized searches.*? The decision does not provide a clear
distinction of why other information search services should be separated from general
searches. The high market share of Google is considered only from the narrow relevant market
definition of general search engine market. Moreover, the Commission focuses on a very small
number of comparison-shopping sites and constitute the relevant market for comparison-
shopping service which excludes online merchant platforms, specialized searches focusing on
one subject matter and online search advertising platforms.* In other words, the Commission
assumes that there is a distinct market between comparison-shopping services (where
consumers do not actually shop but only compare offers such as Google Shopping) and online

merchant platforms (such as Amazon and eBay which offer products for sale).

' Andrew Langford, ‘gMonopoly: Does Search Bias Warrant Antitrust or Regulatory Intervention?’ (2013)
Indiana Law Journal, 88(4) 1559, 1568; Google, ‘The New Griindergeist’ (Google Europe Blog, 13 October
2014) <http://googlepolicyeurope.blogspot.be/2014/10/the-new-grundergeist.ntml> accessed 17 January
2023; Amit Singhal, “The Search for Harm’ (Google, 15 April 2015) <http://googleblog.blogspotbe/2015/04/the-search-for-
harm.html> accessed 17 January 2023.

! European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 154-263.
2 European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 161-190.

" European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 191-250.
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In the author’s point of view, this definition of comparison-shopping market is
problematic and arguable. To put it simply, this also implies that the market definition would
change easily only if Google Shopping provides ‘One Click Shopping’ for directly buying
retailing products on its own as an online merchant service.'* Furthermore, the Commission
ignores the role of merchant platforms that also enable consumers to compare prices and
assumes that consumers do not choose between Amazon and Google Shopping when they
want to compare offers for products. People typically do not search for direct links to the
product, but for information. For almost every specific question that Internet users have on
product, there are more options than searching on comparison-shopping services: the user
experience with these services is similar. The rationales of the Commission in the Google case
ignore actual consumer behavior and online merchant platforms as competitors in
comparison-shopping services.

Google appeals that the Commission has inappropriately excluded merchant platforms
from the relevant market definition and the definition of the relevant markets is erroneous in
that users compare products on merchant sites as they do on comparison-shopping sites.
Thus, competition in the market for comparison-shopping services remains strong because of
the presence of merchant platforms in that market. However, The General Court also rejects
Google’s argument and confirms the Commission’s assessment that those platforms are not
in the same market. Although both categories of websites offer product search functions, they
do not do so under the same conditions, and users, whether internet users or online sellers,
do not use them in the same way but do so on a complementary basis. Consequently, there
is little competitive pressure on Google from merchant platforms.

3.1.2 Dominant Position

Even if the relevant market can be defined, a dominant position or market power itself
still needs to be identified. Market share is one of the important factors to determine a
dominant position. For instance, market share is a significant factor to differentiate the
conclusions of the Google manipulating search results case in the US and the EU. As described
by the European Commission, the fact that the market share of Google’s competitors in the

US is around 30 percent, while in Europe, Google has above 90 percent of market share is

" Justus Haucap, ‘Why the European Commission’s decision against Google is in many respects dubious, at
best’ (D’KART, 9 June 2017) <https://www.d-kart.de/the-google-case-first-comments/> accessed 17 January
2023.
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the reason why the Commission continues investigating Google’s actions, even though the US
Federal Trade Commission has concluded that there was no competition issue.” It can also
be implied that Yahoo! and Bing, whose combined market share are less than 5 percent in
Europe and 30 percent in the US, can manipulate their search results without raising any
competition investigations. Moreover, in circumstances where the search engines or social
media market is an effective competitive market and there are no dominant companies
in the market, any actions of online intermediaries do not have competition issues.

According to the Google Shopping case, the decision concludes that Google
is dominant in general search markets: the assessment of dominance is based on the fact that
Google’s general search engine has held exceeding 90 percent of market shares in most EU
countries.'® Noteworthy, the fact that an online platform has a large market share does not
always mean that it has a dominant position. Market share alone, though is an important
factor, is not sufficient to determine a dominant position.!” The assessment of market power
is whether the constraint from the threat of rival competition exists. This needs to be
considered in conjunction with many competitive factors.'®

The assessment of a dominant position in a relevant market of an online platform
is not straightforward even in the case where that platform has a large market share.
The challenges posed by the new economy markets may make a big online platform such as
Google and Facebook a leading competitor but not a dominant player with market power. *°
Particularly, the characteristics of online intermediaries and online services in the new

economy market may address uncertainty and the problem of applying Article 102.%

> European Commission, Commission Seeks Feedback on Commitments Offered by Google to Address
Competition Concerns (Memo/13/383, 25 April 2013) p.3.

' European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 273-284.
" European Commission, ‘Decision Case Microsoft/Skype COMP/M.6281° para.99; ‘Decision Case
Microsoft/Yahoo! Search Business COMP/M.5727° para.99; Cisco Systems Inc v European Commission (T-
79/12) (2013) at [671.

'8 Andrew Langford, ‘gMonopoly’ (2013) 88(4) Indiana Law Journal 1559, 1573.

¥ Geoffrey Manne and Joshua Wright, ‘Google and the Limits of Antitrust’ (2011) 34(1) Harvard Journal of
Law and Public Policy 194.

% Joyce Verhaert, ‘The Challenges Involved with the Application of Article 102 of the TFEU to the New
Economy’ (2014) European Economics: Microeconomics & Industrial  Organization eJournal

< https://papers.ssrn.com/sol3/papers.cfm?abstract id=2340958> accessed 17 January 2023.
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Five characteristics of the digital sector and the difficulties they cause on EU competition law
will be examined as follows:

(1) Intensive Competition and Innovation

The first characteristic of a new economy market to be considered is the intensive
competition in innovation developments. Continuously investing in the improvement of
existing applications and refining existing platforms are crucial for the input of production and
cost reduction. Therefore, to survive in the online platform market, Google has to provide
a certain level of innovation and needs to keep improving constantly to compete with other
operators.?! For instance, by considering that consumers use digital platforms and applications
for their own advantage, the competitive product in search engine market is the quality of
search results?; it is not difficult (compared to physical products) for competitors to produce
better search results to suit the demand of users.” Consequently, although Google is now the
leading search engine operator, it must preserve its higher innovation rates and have to provide
a better quality of its search results than competitors to maintain its market leadership and
keep users attracted to its service. The degree of dynamic and innovative competition can
also be emphasized by the fact that numerous specialized search platforms have constantly
emerged and the fact that the leadership in the search engine market has changed regularly.*
This intensive degree of improvement can be the indicator that any of Google’s decline in
innovation or the quality of search results will lead to the loss of users to other search engine
operators.® This characteristic of a new economy which is driven by strong innovative
competition makes it difficult to define the dominant position of the online platform market.

(2) High Fixed Cost but Low Marginal Cost

The second characteristic of a new economy market is ‘high fixed cost but low marginal
cost’. Digital platforms usually have high sunk costs because the development of novel and

original products requires enormous investments; but once the products are made, the

“l OECD Competition Committee, ‘Competition Policy and Policy and Knowledge-Based Capital: Key
Findings’ (OECD, 2013) 7.

2 European Commission, ‘Decision Case Microsoft Yahoo’ (Comp/M.5727, 18 February 2010) para. 101.

> Mark Patterson, ‘Google and Search Engine Market Power’ (2013) Harv.J.L.Tech 1, 4.

#* John Battelle, The Search: How Google and Its Rivals Rewrote the Rules of Business and Transformed
Our Culture (Penguin Group 2005) 49-63.

% Christian Kersting and Sebastian Dworschak, ‘Does Google Hold a Dominant Market Position? — Addressing

the (Minor) Significance of High Online User Shares’ (2014) Ifo Schnelldienst 6.
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developing costs of production are often low marginal costs. This characteristic compensates
companies for the large capital investment and business risk by allowing them to charge above
the marginal costs. Therefore, for dynamic competition to exist in the digital market, it has
a rational expectation for significant market power to persist for a reasonable amount of time.

For the issue of the high sunk cost but low marginal cost in search engine market, this
characteristic of search engine markets tends to cause a barrier to entry into the market which
supports the first movers to have the advantage and market power.?® Therefore, Google may
be considered to have a dominant position in the search engine market. However,
by considering the factual evidence of the past and present states of the online platform
market, it shows that the high sunk cost does not create a barrier which allows the leading
firm operators to have a dominant position. For example, Altavista and Yahoo! were once the
leading search engine operators at the time when Google entered the market. Google did not
only succeed in entering the market but also displaced its competitors. Similarly, Yandex
surpassed Rambler which is the former leading Russian search engine operator.”” Even now
Google does not only face pressure from Bing and Yahoo! but also from new potential
competitors such as Baidu and ChatGPT. Therefore, this dynamic nature of the search engine
market indicates that Google which is now the leading search engine operator in Europe is not
insulated from the competitive threat by a barrier to entry into market.

(3) Network Effect and Two-side Market

The third and fourth characteristics of a new economy market are ‘network effect” and
‘two-sided market’. The major characteristics of the search engine market and social media
market are the two-sided market which creates a network effect. Network effect arises when
the value of a product to its customer grows with the number of other users of the product.
In two-sided platforms, network effect can be seen where a rise in the number of consumers
increases the attractiveness of the platform developers and vice-versa.?® For example, the
value of social media for users depends on an increase of other users using that social media.

This so-called direct network effect relates to the number of users in certain services.

% Andrew Langford, ‘sMonopoly: Does Search Bias Warrant Antitrust or Regulatory Intervention?’ (2013)
Indiana Law Journal, 88(4) 1559, 1574 - 1576.

T Justus Haucap and Ulrich Heimeshoff, ‘Google, Facebook, Amazon, eBay: Is the Internet driving
competition or market monopolization?’ (2014) 11 International Economics & Economic Policy, 49, 56.

8 OECD, ‘Hearings: The Digital Economy’ (DAF/COMP(2012)22, 7 February 2013), 8.
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The more users, the greater utility those users receive directly.”” They, therefore, create a barrier
to entry and tend to reinforce leading companies to become dominant players. There is a distinction
between the indirect network effect and the direct network effect. In the case of the indirect
network effect, the number of users on one side of the market increases the number of
customers (e.g. advertising companies) on the other side of the market: however, the increase
of customers on the other side does not directly benefits users on the one side.*® Therefore,
market power will not always occur on both sides of the two-sided market.

Another characteristic of the search engine market is the two-sided market: the search
advertising market and the unpaid search engine market. The Commission states that there is
also a high barrier to entry into the organic search engine market because of network effects.
However, the major characteristic of search engine’s two-sided market is that it creates an
indirect network effect. In particular, the indirect network effect in the search engine market
appears in the market of search advertising. The number of users in the unpaid search engine
market increases the value of the search advertising market. Besides, any unfair conduct of
Google to advertisers does not affect the number of users in the unpaid search engine market
side which is the key competition in search advertising market. Thus, Google has market power
on the advertising market side. On the other hand, in the unpaid search engine market, users
do not care about how many other users in Google or the number or the cost of advertising
in search advertising market. They are primarily concerned about the quality of search results.
Therefore, Google organic search does not have direct network effects as the Commission
stated and the “revenue [from advertiser in search advertising market] which can be

reinvested...and improvement...to attract more users”!

is not directly in the definition of
network effects. The indirect network effect does not provide market power to Google in the
organic search engine market which is the market in the consideration of the case.

(4) Switching Cost

‘Switching cost’ is the final characteristic of the new economy market which is a factor
to assess market power and identify a dominant position in the market. If people can easily

switch from using one service to another without losing anything e.g. money and time to

process, it tends to be that there is intense competition in the market. For example, in the

% Neal Finnegan, John Kwoka and Lawrence White, The Antitrust Revolution (OUP 2014) 520-527.
% Case T-201/04, Microsoft Corp. v. Comm’n, 2007 E.C.R. I-3601 (Ct. First Instance), para. 1061.

*! European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 296.



Nitipat NIDA Law Journal Vol. 12 No. 1/2023

social media market, the switching cost is a near-zero cost. People are ‘just one click away’
from other social media without incurring any penalties if they are unhappy with the services
or community from their current social media platform.®? In particular, they just type in a URL
and download or install any software or sign up for an account. Besides, in fact, users now
utilize more than one social media in parallel (so-called ‘multi-home’). Therefore, the ease
to switch service providers constrains Facebook from exercising market power.> However, it
can be argued that search engine market has a high information cost to click away because it
is difficult for people to evaluate the quality of search results whether they receive better
results than using other search engine providers. Thus, instead of switching to competitors
when search result is defective; users simply modify search query. Nonetheless, it does not
mean that leading search engine provider such as Google has a dominant position in search
engine market since Google still cannot provide poor results than its competitors and the
constraint from the threat of rival competition is exist.**

In my opinion, it can be academically debatable whether Google is the dominant
undertaking in the search engine market. This is due to the complication of the various
characteristics of the new economy market which needed to be considered. In order to
determine market power, the factors which must take into account are such as the dynamic
change in the digital platform market, the intensive competition of technological

developments, the low switch cost, and the indirect network effect.

3.2 The Anti-competitive Conduct

Even if the relevant market can be defined and the market power of Google can be
specified, a dominant position in the market in itself is not an offense under Article 102 which
raises competitive concerns. To apply Article 102 to search engines’ manipulation of search
results, a dominant position in the market must be accompanied by the abuse of market
power to prevent competition. The action of Google will be an abuse of market power on

the condition that such bias “must be sufficient in magnitude to exclude rival search engines

*2 For search engines, see Joshua Hazan, ‘Stop Being Evil: A Proposal for Unbiased Google Search’ (2013)
111(5) Michigan Law Review 789, 813.

** Marina Lao, ‘Neutral Search as a Basis for Antitrust Action?” (Harv.J.L.Tech Occasional Paper Series, 4 April
2013) 7.

* Eric Goldman, ‘Search Engine Bias & the Demise of Search Engine Utopianism’, in Berin Szoka and Adam

Marcus, Essays on the Future of the Internet (TechFreedom 2010) 470-471.
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[or social media] from achieving efficient scale”.* It is uncertain whether the manipulation of
result recommendations to favor their own content over other rival content can be regarded
as anti-competitive conduct.

Not all forms of bias in content recommendations would be considered anti-
competitive conduct under competition law.*® Anti-competitive conduct under competition
law is behavior that deviates from normal competitive manners and is regarded as an unfair
or distortion of competition.*” Actions which cannot be explained as having other incentives
(such as serving consumers, improving innovation, or creating efficiency) than the purpose to
destroy competition can be considered as an abuse of market power.”® Therefore, for the
operations of online intermediaries to plausibly raise competitive concerns, they have to cause
significant impacts on anti-competitive foreclosure (not merely affecting a single competitor
but must have a negative effect on the competitive process).* Merely the fact that online
intermediaries manipulate their content recommendations and make some competitors
(especially less efficient companies) hard to survive and consequently leave the market is not
a concern of competition law at all.*’ From the aspect of competition law, manipulating
content recommendations can be regarded as the action to differentiate between online
intermediaries which is a natural by-product of competition, is desirable, and is beneficial to
consumers.

3.2.1 Abusive Conduct

According to the Commission decision, Google abused its dominant position on the
internet search market by systematically giving prominent placement to its own comparison-
shopping service to be displayed at or near the top of the organic search results; while

demoting rival comparison-shopping services in its search results (leading them to typically be

* Joshua Wright, ‘Defining and Measuring Search Bias’ (George Mason Law and Economics Research Paper
No. 12-14, 3 November 2011) 8.

**loannis Lianos and Evgenia Motchenkova, ‘Market Dominance and Quality of Search Results in the Search
Engine Market’ (2013) 9(2) Journal of Competition Law & Economics 419, 452.

*" Richard Whish and David Bailey, Competition Law (7th edn, Oxford University Press 2012) 196-197.

*® Marvin Ammori and Luke Pelican, ‘Competitors' Proposed Remedies for Search Bias: Search "Neutrality"
And Other Proposals’ (2012) 15(11) Journal of Internet Law 1, 10.

** Richard Whish and David Bailey, Competition Law (7th edn, Oxford University Press 2012) 196-197.

“ Joshua D. Wright, ‘Defining and Measuring Search Bias: Some Preliminary Evidence’ (2011) George Mason

Law & Economics Research Paper No. 12-14, 7.
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ranked very low and appear on the fourth page).”! However, the relevant abusive conduct
stated by the Commission remains unclear. While the Commission neither objects to Google’s
design of its display search results pages nor to Google’s demotion of certain results, the
Commission precisely lists these two practices when explaining how Google has abused its
dominant position.* Also, US Federal Trade Commission found the same practices to be
product improvement to the benefit of consumers.*?

There are counter-arguments that the mere fact that search engines or social media
favors their own content cannot be implied as anti-competitive conduct under Article 102.
The discrimination of Google in favor of its own content will be an abuse of market power on
the condition that such bias “must be sufficient in magnitude to exclude rival search engines
from achieving efficient scale”.* Nonetheless, Google’s manipulation of search results to favor
its own sites may lead to more consumer traffic to that sites but does not (and cannot) block
competitors to enter or appear in the market. Besides, Google’s manipulation of search results
does not prevent consumers from visiting competitors’ sites through various means such as
using other search engines, using social media, or typing URLs.* Therefore, the Google's
manipulation may not significantly exclude competitors from achieving efficient scale to
compete with Google.

Based on the author’s analysis, the conduct of search engines and social media in
manipulating result recommendations can be considered an efficient competitive strategy of
these online intermediaries in order to be different from their competitors; such conduct
benefits consumers rather than an abuse of market power.* For example, Google may

promote certain viewpoints of current affairs or content of its business partnership over others

“! European Commission, Commission Decision Case AT.39740 - Google Search (Shopping), Recital 292-296.
2 European Commission, Antitrust: Commission Fines Google €2.42 Billion for Abusing Dominance as Search
Engine (Memo IP/17/1785, 27 June 2017) 1-2.

* Federal Trade Commission, ‘Statement of the Federal Trade Commission Regarding Google’s Search
Practices: In the Matter of Google Inc.” (FTC File Number 111-0163, 3 January 2013).

“Joshua D. Wright, ‘Defining and Measuring Search Bias: Some Preliminary Evidence’ (2011) George Mason
Law & Economics Research Paper No. 12-14, 8.

“ Daniel A. Crane, ‘Search Neutrality and Referral Dominance’ (2012) 8(3) Journal Of Competition Law And
Economics 459, 466.

% Federal Trade Commission, ‘Statement of the Federal Trade Commission Regarding Google’s Search

Practices: In the Matter of Google Inc.” (FTC File Number 111-0163, 3 January 2013) 3.
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in its search results. Facebook may conduct a policy of its platform which prefer certain
content such as prioritizing content produced by its sponsorship and preventing content
generated from other social media platforms to be shared on Facebook. To be noteworthy,
these actions may very well end up being a bad strategy from the consumer’s viewpoint and
users may prefer a different platform. Consequently, an alternative search engine or social
media can be a competitive product substituted for Google and Facebook. Punishing online
intermediaries for favoring certain content may reject the competitive process where
customers are free to choose from various search and social media platforms.

However, the General Court found that by favoring its own comparison-shopping
service over competing services rather than a better result over another result, Google
departed from competition on the merits. The General Court noted that even if the results
from competing comparison-shopping services were more relevant, they could never receive
the same treatment as results from Google’s comparison-shopping service in terms of their
positioning or their display. In other words, the discrimination did not lie in a different
treatment based on the nature of the results, i.e., product-related, but on the differential
treatment between the origin of the results (those coming from Google were treated better
than those coming from competitors).*’

It should be noted that while the Commission had found potential anticompetitive
effects in both markets (comparison-shopping service market and general search service
market), the Court only regards anticompetitive effects in the comparison-shopping services
market. Traffic and market shares of competing comparison-shopping services declined after
Google implemented its practices, potentially reducing their incentive to innovate and
reducing the ability of consumers to access the best-performing comparison-shopping services.
In contrast, in the market for general search, the Court does not consider the fact that Google’s
action in protecting the revenue generated by specialized search resulting in financing the

general search service is an anti-competitive practice.”®

" Google and Alphabet v Commission (Goosle Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, paras. 284 and 351.

*® Google and Alphabet v Commission (Google Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 451.
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3.2.2 Theory of Harm

There are concerns that the action of search engines and social media in placing their
own affiliated content at a more preferential position in their result recommendation and
lowering the ranking of the other competing content will lead to the exclusion of competitors
and have a significant effect on the competitive market.” These anti-competitive foreclosure
arguments are premised on the notion that the disappearance from the top of the search
results will exclude competitors from the market. Since users tend to click predominantly on
the first few entries on the search engine or social media screen, advertisers will most likely
prefer to advertise on a higher ranking in result recommendation. Consequently, the
downgrading content of other content-generated sites will be reduced the revenue from the
advertising and this practice eventually leads to the exclusion of these sites from online
intermediaries’ platforms.

In contrast, in my opinion, it is questionable whether these conducts are not abusive
but instead a disruptive innovation resulting in the introduction of new products. One of the
characteristics of a new economy market is disruptive innovation. Disruptive innovation refers
to new technologies that displace existing markets: it is also referred to as ‘dynamic
competition’ or ‘competition for the market’.>® While price has traditionally been the main
competition for conventional competition, in dynamic competition such as in the online
business, innovation becomes a relevant parameter for competition.”! Especially where users
get access with zero prices to online services such as search engines and social networks, their
choice is based on quality and the level of innovation. Innovation can result in the
improvement of existing products or in new business models that displace the earlier and
create a new market.

The author agrees with some scholars that competition law focuses on the action of
consumer harm and quality-related product degradation, not harm to only a group of

competitors. In other words, competition law does not seek to protect inefficient competitors.

“ Fairsearch, ‘Can Search Discrimination by a Monopolist Violate U.S. Antitrust Law?’ (Fairsearch 2011) 1
<http://www.fairsearch.org/wp-content/uploads/2011/07/Can-Search-Discrimination-by-a-Monopolist-
Violate-U.S-Antitrust-Laws1.pdf> accessed 17 January 2023; Fairsearch, ‘Google’s Transformation from Gateway to
Gatekeeper’ (Fairsearch 2011) 2 <http://www fairsearch.org/wp-content/uploads/2011/10/Googles-Transformation-from-
Gateway-to-Gatekeeper.pdf.> accessed 17 January 2023.

0 See Clayton Christensen, The Innovator's Dilemma (HBSP 1997).

> ). Gregory Sidak and David Teece, ‘Dynamic Competition in Antitrust Law’ (2009) 5(4) J.C.L.E 581, 585.
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Therefore, to impose any punishment under competition law, it must be clear that the harm
caused to competitors is outweighed by the benefits gained by customers. The prevention of
certain businesses and the punishment for introducing innovative products conflict with the
key objectives of competition law. As Atkinson comments on the Google Shopping case:

“Today’s ruling is bad for consumers and bad for innovation. ... The EU’s actions have
created a cloud of uncertainty that will make large tech companies overly cautious about
making changes to the user experience and service offerings that would benefit consumers.”*?

The Commission’s explanation of the theory of harm for the abusive conduct in Google
Search is also flawed. The decision appears to revolve around harm to a group of competitors
and there is practically no discussion convincing how the users have been harmed. As
Kucharczyk added?:

“It seems the Commission’s case is mainly focused on competitors who disagree with
Google competing on the merits. We fail to see the evidence for consumer harm and for
quality-related product degradation.”

Google appealed to the Court that the harm caused to competitors is outweighed by
the benefits gained by customers. In contrast, the punishment imposed on Google causes
limited benefits granted to Google Shopping’s competitors but clearly diminishes benefits for
society. Google’s Shopping Unit reflects efficiency and is responsive to consumers, rather than
exclusionary conduct. The categorization of the search result in the form of images, places,
or news (not merely through the text-only links to Web sites) is more useful for consumers
since they want to find the products quickly and easily. People usually prefer links that take
them directly to the products they want, not to websites where they have to repeat their
searches. Therefore, the way Google displays shopping advertisements saves consumers both
time and frustration and benefits advertisers who want to promote those same products. In
contrast, comparison-shopping services have likely been an outdated business as a result of
the normal dynamics of competition as they could not innovate to catch up with the powerful

online merchant services (e.g. Amazon).

2 Robert Atkinson, ‘Record EU Fine Against Google Risks Creating New “Too Big To Innovate” Standard’
(ITIF, 27 June 2017) <https://itif.org/publications/2017/06/27/record-eu-fine-against-google-risks-creating-
too-big-innovate-standard> accessed 17 January 2023.

>® Jakob Kucharczyk, ‘EC Issues Record Fine In Google Shopping Case; CCIA Concerned About Chilling Effect
On Innovation’ (CCIA, 27 June 2017) <http://www.ccianet.org/2017/06/ec-issues-record-fine-in-google-

shopping-case-ccia-concerned-about-chilling-effect-on-innovation/> accessed 17 January 2023.
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The General Court rejects Google’s arguments and points out that Google’s arguments
take into account only the impact of the display of results from Google’s comparison-shopping
service, without considering the impact of the poor placement of results from competing
comparison-shopping services in the generic results. By analyzing numerous factors such as
specific traffic data generated by Google’s general search engine for comparison-shopping
services, the correlation between the significant increase in traffic for Google’s own
comparison-shopping service and the overall decrease in traffic from its general results pages
to competing comparison-shopping services, the Court noted that there was a sufficient basis
for showing the potential outcome was the disappearance of comparison shopping services,
less innovation on their market and less choice for consumers, characteristic features of a
weakening of competition.

Noteworthy, the Court emphasized that the demonstration of an infringement of
Article 102 of the TFEU did not necessarily have to identify actual exclusionary since the
Commission had sufficiently established potential effects by showing a correlation between
the practices and the reduction in traffic. In other words, abuse remains abuse even if it was
unsuccessful by taking into account all the relevant circumstances. Furthermore, to reject
Google’s argument that the Commission had not established anticompetitive effects leading
to higher prices, the Court held that the as-efficient-competitor test is warranted only in the
case of pricing practices (e.g., predatory pricing or margin squeeze) and the test does not aim
to assess actual market participants’ efficiency.* Thus, the test was irrelevant in this case that
does not involve pricing issues.

3.2.3 Essential Facility Doctrine

It can be considered that Google, which holds a large amount of market share in the
general search engine market in Europe, has more responsibility than its competitors to refrain

from doing some conduct concerning competition issues.”® As the European Court of Justice

>* Google and Alphabet v Commission (Goosle Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 382.

> Google and Alphabet v Commission (Google Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 538.

*® Paul Craig and Grinne de Burca, EU Law text, cases and materials (5th edn, OUP 2011) 1025; Richard
Whish and David Bailey, Competition Law (7th edn, OUP 2012) 192.
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stated, a firm in a dominant position has a ‘special responsibility’ and this special duty
becomes even greater if a firm is in a super-dominant position.”’

The Court considered that general search engines have characteristics akin to those of
an essential facility since there is currently no actual or potential substitute available to be
replaced in an economically viable manner on the market and competing shopping services
are generally dependent on traffic from Google.”® Nevertheless, while the Commission
accused Google of refusal to grant (equal) access, the Court considers that the practice at
issue is based on a difference in treatment by Google for the sole benefit of its own
comparison service. The Court confirms that not every practice relating to access to such a
facility necessarily means that it must be assessed in the light of the conditions applicable to
the refusal to supply. Unlike traditional infrastructures, whose value lies in the owner’s ability
to exclude others, Google’s search engine’s value lies in its capacity to be open to results
from external sources.” A general search engine is an infrastructure that is, in principle, the
value of which lies in its capacity to be open to results from external (third-party) sources and
to display those sources, which enrich and enhance the credibility of the search engine. If it is
Google’s business model to show results from other parties and therefore use them in its
infrastructure, it must be treated differently than companies whose business model it is to
invest in their own infrastructure to use it exclusively. Google then cannot both claim to be a
neutral search engine using results from diverse sources and then discriminate between them.
Therefore, Google’s preferential treatment towards its shopping service in the general search

result was not a competition on the merits because it was “not consistent with the intended

> Opinion of AG Fenelly in Cases C-395/96 Compagnie Maritime Belge NV and Dafra-Lines v. Commission,
29.10.998, (2000) ECR 1-1365; Court of Justice Case T-83/91, Tetra Pak Interational v. Commission, 6.10.1994, 11 (1994) ECR
755; Court of Justice Case T-228/97, Irish Sugar v. Commission, 7.10.1999, (1999) Il ECR 2969.

%8 Google and Alphabet v Commission (Goosle Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 224.

*? Google and Alphabet v Commission (Google Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 178.
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purpose of a general search service”.®® In other words, the promotion of one type of
specialized result involves a certain form of abnormality.®!

However, there is a counter-areument that self-preferencing is widespread also in other
industries with more competitive market structures, such as supermarkets. Also,
the manipulation of search results can be regarded as an industry standard practice since
other search engines such as Bing and Yahoo! also favor its own services to be on a higher
ranking in the search results. It is common for search engines (including the dominant one) to
link its affiliated businesses in search results which is similar to a publisher advertising its own
products. Besides, if search results are regarded as free publicity for websites, these sites will
have no right to demand the appearance in search results which is in the interest of search
engines whether to provide it or not.s2 Therefore, this special responsibility to refrain from the
‘methods different from those which condition normal competition’®® (known as ‘compete
on the merit’) does not prevent Google from favouring their services in search results.

In contrast, from my point of view, Google’s business model is more directly aimed at
providing consumers with choices which differ from supermarkets. Although consumers seem
also to prefer supermarkets with a wide range of choices, it is at least theoretically possible
to imagine a supermarket offering only one product per category coming from the same
producer. On the other hand, Google’s general search engine would completely collapse if it
would show only results from the same source. Google’s proximity to and influence over
consumer choices are the delineating factors compared to the essential facilities cases. In this
light, giving up neutrality completely for the most visible part of the search result page is

hardly explainable by pro-competitive motives.®* Therefore, even if the manipulation of search

8 Google and Alphabet v Commission (Goosle Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 184.

8! Google and Alphabet v Commission (Google Shopping), Judgment of the General Court (Ninth Chamber,
Extended Composition) of 10 November 2021, para. 176.

62 James D Ratliff and Daniel L Rubinfeld, 'ls There a Market for Organic Search Engine Results and Can Their
Manipulation Give Rise to Antitrust Liability?' (2014) 10(3) Journal of Competition Law & Economics 517, 522-
526.

8 Court of Justice Case 85/76, Hoffmann-La Roche & Co. AG v. Commission (Vitamins), 13.2.1979 ECR 461.
% Johannes Persch, ‘Google Shopping: The General Court takes its position” (Kluwer Competition Law Blog,
15 November 2021) <https://competitionlawblog.kluwercompetitionlaw.com/2021/11/15/g00gle-shopping-

the-general-court-takes-its-position/> accessed 17 January 2023.
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results can be considered as a competitive strategy to be different from others, online
platforms (such as search engines and social media), by its nature and functionality, should
have special responsibility to be neutral at certain level in order to refrain from doing some

conduct concerning anti-competitive issues.

4. Conclusion

The analysis of the situation when big online intermediaries prioritize their own
affiliated content illustrates that competition law may not effectively be applied to control
the actions of online intermediaries. The overview provided in this article delineates that the
application of EU competition law to online platforms will be a complex matter and will
primarily require changes in application methodologies when concerning online platforms.
This is particularly true in the qualification of practices under Article 102 of the TFEU as well
as with regard to the justification possibilities that undertakings have under these provisions.

The Court decision in the Google Shopping case is surely not the end of the story. On
the contrary, this case could also mark the beginning of the anti-competitive online
intermediaries’ case that there are other pending cases against online platform companies in
deciding what consumers access in terms of information, choice, and prices; for instance, a
court in Munich put an end to Google showing health-related information from only one
source in an info box on top of the search results®; the German Federal Cartel Office is already
investigating the Google News Showcase®®; and the European Commission has opened a
formal antitrust investigation on Facebook distorting competition in the markets for online
classified ads by tying its online classified ads service (Facebook Marketplace) to its personal

social network (Facebook)®’.

% Johannes Persch, Should Google Still be Allowed to Crown the Kings in Digital Markets? (Promarket,
13 July 2021) <https://www.promarket.org/2021/07/13/go0ogle-search-digital-markets-germany-antitrust/>
accessed 17 January 2023.

% Bundeskartellamt, Bundeskartellamt examines Google News Showcase (Bundeskartellamt, 4 June 2021)
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/04 06 2021 Googl
e Showcase.html?nn=3591568> accessed 17 January 2023.

¢ European Commission, ‘Antitrust: Commission sends Statement of Objections to Meta over abusive
practices benefiting Facebook Marketplace’ (Press Release IP/22/7728, 19 December 2022)
<https://ec.europa.eu/commission/presscorner/detail/en/ip_22 7728?fbclid=IwAR3EoXFlpcMbha0jTF8nmc
ZI0TdGvkkEizlA5temAdpdPaEjpkpN23XH3Iu8> accessed 17 January 2023.
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My analysis suggests that the judgment in the Google Shopping case will certainly make
it more difficult for an online platform to develop its algorithm operation by deciding what to
show to the consumer. Every change that an online platform company makes will be very
carefully looked at by competition authorities (and competitors for that matter). Also, it will
be tough for online platform companies to justify any behavior which is considered anti-
competitive on the basis of product improvements.

Antitrust enforcement seeks to achieve a fair balance between short-static efficiencies,
which include reducing costs and maximizing consumer surplus. Equally, the regulations aim
to preserve a stimulating innovative environment for competitors as they strive to produce
new and better products for their customers. However, considering the characteristics of
online platform markets and the variety of problems in applying competition law in a new
economy market, the illustration arises that the current competition law may not be
an appropriate tool to tackle abusive power in the online platform market.

In order to adapt competition law to be effective and appropriate in applying to online
platforms markets, the author provides primary recommendations as follows:

1. In defining relevant markets for online platforms, regulators should not differentiate
the relevant market from each online platform separately and should not consider only from
a narrow scope of certain product or service. Since online platforms combine various services
and can reasonably be interchanged, new model of business providing a new type of platform
intersects and competes with other product markets. Therefore, regulators should regard
actual consumer behavior and the role of online platforms in responding to the need of
consumers for defining a wide relevant market.

2. To determine dominant position in online platforms market, a large market share is
not a sufficient factor to determine a dominant position. The characteristics of new economy
markets such as the dynamic change in the digital platform market, the intensive competition
of technological developments, the low switch cost, and the indirect network effect are
needed to be considered. Consequently, a big online platform may be regarded as only a
leading competitor but not a dominant player. Also, with the fact that digital platforms usually
have high sunk costs, thus it has a rational expectation for significant market power to persist
for a reasonable amount of time for the large capital investment of innovation.

3. Competition law should adopt new notions or principles in applying to the online
platforms market as the European Court of Justice considered that general search engines

have characteristics akin to those of an essential facility. The author agrees with the European
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Court of Justice that a firm which holds a large amount of market share (a leading competitor)
should have a ‘special responsibility’ and this special duty becomes even greater if a firm is
in a super-leading position. Therefore, even if a firm is not a dominant player in the market, it
should have an accountability to refrain from doing some conduct which is different from
normal competition known as ‘compete on the merit’.

4. In analyzing anti-competitive conduct, regulators should focus on the action of
consumer harm which can be determined by the intensive competition in innovation
developments. While price has traditionally been the main competition in conventional
competition, in the online platforms market, disruptive innovation becomes a relevant
parameter for competition. Therefore, for the operations of online intermediaries to plausibly
raise competitive concerns, they have to cause significant negative effect on innovative
products, not merely harm to only a group of competitors. The intervention that would chill

innovation and competition conflicts with the key objectives of competition law.
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Abstract

Disclosure of official information which also contain personal data in accordance with
the Official Information Act B.E. 2540 (1997) can be made without infringing a right to privacy
of individuals. This disclosure can also be simultaneously deemed a lawful action under the
Personal Data Protection Act B.E. 2562 (2019). However, this harmonization can only be
achieved when a disclosing state agency strikes fair balance between transparency in the public
sector and a right to privacy of individuals. This balancing activity can be conducted by
analyzing and differentiating content of the information in question. Content of the information
that appears necessary for public governance examination can be separated from the part that
reveals identity of an individual. In addition, a state agency that is also a data controller under
the Personal Data Protection Act B.E. 2562 (2019) owes a statutory duty to ensure security of
personal data it possesses in accordance with Section 37(1) of the Personal Data Protection
Act B.E. 2562 (2019). This implementation can contribute to a state agency’s responsibilities to

prevent, handle, and mitigate risks associated with cyber threats.

Keywords: personal data, right to privacy, official information, security of personal data
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Abstract

Nowadays, technology plays a crucial role in various aspects of life and business
operations for both the public sector, state-owned enterprises, and private sector. This is
because the workflow of such technologies often involves processing personal data for
providing services. Cybersecurity has therefore gained significant attention from society, as it
is a vital factor directly impacting the protection of personal data and the right to privacy of
data subjects. The concept of cybersecurity is an important principle reflected in personal
data protection law, as it is the responsibility of those who involved in processing personal
data to implement appropriate technological and organizational measures in order to ensure
security of personal data. However, aligning cybersecurity concepts with personal data
protection laws can be challenging. This is because the tools used to enhance cybersecurity
may not necessarily be effective in protecting data according to personal data protection law.
Therefore, managing the correlations between the concept of cybersecurity and the protection
of personal data is crucial for every organization. Striking a balance between the interests of
the cybersecurity and the right to privacy of data subjects may be a suitable approach in
managing the correlations between these two concepts. By combining the ideas and ensuring
a balance, organization should set out a clear policy and implement measures that are

suitable for the organization’s context.

Keywords: Cybersecurity, Personal Data Protection Law, Correlations
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' Charter on Fundamental Rights of the European Union (came into force in December 2009).

% Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free Movement
of such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation (GDPR)).

*' GDPR, Article 1.
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* GDPR, Article 77-84.

* Tims Rains and Timothy Youngblood CISSP, Cybersecurity Threats, Malware Trends, and Strategies:
Discover Risk Mitigation Strategies for Modern Threats to your Organization (2nd edn, Packt Publishing
2023) 23-42.
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*" Muharman Lubis and Dini Oktarina D. Handayani, ‘The Relationship of Personal Data Protection Towards
Internet Addiction : Cyber Crimes, Pornography and Reduced Physical Activity’ (2022) 197 Procedia
Computer Science 151, 151-160.
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*% Sylvia Kierkegaard, ‘Cybercrime Convention: Narrowing the Cultural and Privacy Gap?’ (2007) 1(1)
International Journal of Intercultural: Information Management 17, 18-30.
** Derek E. Bambauer, ‘Privacy versus Security’ (2013) 103(3) Journal of Criminal Law and Criminology

667, 683.
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1 Roslyn Layton and Silvia Elaluf-Calderwood, ‘A Social Economic Analysis of the Impact of GDPR on

Security and Privacy Practices’ (12th CMI Conference on Cybersecurity and Privacy, 28-29 November 2019).
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** Maria Grazia Porcedda, ‘Data Protection and the Prevention of Cybercrime: The EU as an Area OF
Security?” (Working Papers LAW 2012/25, European University Institute, Department of Law, 2012) 67-70.

* Anderson Ross, Security Engineering. A Guide to Building Dependable Distributed Systems.
(Wiley:Indianapolis 2008).

*“ GDPR, Article 24.
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> Cynthia Brumfield and Brain Haugli, Cybersecurity Risk Management: Mastering the Fundamentals Using

the NIST Cybersecurity Framework (1st edition Wiley 2021).
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% Seung-Hun Hong and Mamoun Alazab, ‘Cybercrime and Data Breach: Privacy Protection through the
Regulation of Voluntary Notification” (Prepared for the Korea Legislation Research Institute (KLRI), Legal
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