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“... | think that the chief task for us is

an even broader statement

in our lives of justice, which our people have
always valued above all else for centuries.
The words of our great ancestor Amir Temur
“Let justice be our companion and

guide in every business!”

filled with deep meaning, must firmly

enter into the life of each of us.

This is a direct task, first of all,

for the leaders and employees of the state
authorities and administration, the entire

Judicial system, the prosecutor’s office,
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internal affairs bodies, supervisory bodies,
and the Authorized person of the Oliy Majlis
for human rights.”

Shavkat Mirziyoyev

President of the Republic of Uzbekistan'

Abstract

The purpose of this article is to
analyze and disclose the role of the Human
rights ombudsman institute in the political
system of the country by the case of the
Authorized person of the Oliy Majlis of the
Republic of Uzbekistan for human rights
(ombudsman). The analysis is conducted
by a theoretical rethinking of the role of
the ombudsman in the political system
through the study of the legal status and
activity of the institution of the Authorized

person. The authors pay special attention
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' Shavkat Mirziyoyev’s speech at the solemn ceremony
of taking the office of the President of the Republic of
Uzbekistan at the joint session of the Chambers of the
Oliy Majlis on December 14, 2016

URL:https://nrm.uz/contentf?doc=482735_vystuplenie_
shavkata mirzieeva na_torjestvennoy ceremonii_
vstupleniya v_doljnost prezidenta respubliki_
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to the additions and amendments made in
to the Law on the Authorized person and
to their role in positioning ombudsman
in political system of Uzbekistan. To
accurately position the human rights
ombudsman in Uzbekistan in scientific and
expert circles, the authors propose the
term extended parliamentary ombudsman
that involves transition from rule of law

model to full human rights model.

Introduction

All phenomena of social and political
life, including the state political system,
function on the basis of development. They
are tirelessly developing, transforming,
supplementing. An innovative idea
emerged today, will become a classic
one tomorrow. Nevertheless, not always
real practice and philosophical thought
have a proportional dynamics with the
processes of regulation and classification
of socio-political or other phenomena,
i.e. with official standardization. The last
one, because of the official framework
and objective reasons is not easily
open to fundamental changes. The

standardization of the modern political
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system of the society is mostly based on
the principle of the separation of powers
where the branches and bodies of
each authority have their own separate
responsibility.

However, with the development
of society there appeared new types of
democratic institutions, which are difficult
to define within the framework of the
traditional tripartite principle. One of
them is the institute of ombudsman.
Today, the powers of the ombudsman
institution went beyond the traditional
models with rule of law standard. In this
regard, this article is aimed to Clarify the
role of the Human rights ombudsman
institute in the state political system
through the case of Uzbek human rights
ombudsman. To ease this analysis the
article is divided into four parts. The first
part provides a brief outline of political
system’s notion. The second section
is about the ombudsman institution
and its traditional and new models. It is
followed by analysis of Uzbek human
rights ombudsman model. The last part

concludes the article.
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The notion of political system as
multifaceted concept

Scientific thought is rich in various
definitions of the political system of
society. Each concept considers this
notion in its own, authentic way as reaction
to environment, as fully social system,
or sectionally divided structure etc.

For example, D. Easton focused on
the behaviorist feature of the actors of
political system and supposed political
system as a reaction to the environment.
The theory of D. Easton defines the policy
as a “volitional distribution of values,
as a mechanism for the formation and
functioning of power in society by the
distribution of resources and values.”
According to Easton’s concept, the policy
is a “system immersed in the environment,
exposed to environmental influences”,
and the political system, “through the
mechanisms of regulation, develops
responses and adapts to the external
conditions of functioning”. (Solovyev, 2000)

G. Almond and D. Powell, who

conducted a comparative study of various
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political systems, defined the term of
political system as “a set of roles and their
interactions among themselves, carried
out not only by government bodies, but
by all structures of society on political
issues” (Almond, Powell -.1966).

T. Parsons’ concept of “social
system” views society as the interaction of
economic, political, social and spiritual
subsystems. This theory emphasizes
a special role of the state. “In the
development of modern societies,” writes
T. Parsons, “the state is increasingly
differentiated from the societal
community as a specialized organ of
society, which is the core of its political
system” (Parsons, 1971).

Above mentioned concepts are
mostly concentrated around the behavior
and behavior’s results of the political
system’s actors. Another approach
is based on the question of division
of competences/powers in political
system and explains the system’s integrity.

The classic concept is a model, put
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forward by Charles Montesquieu. In his
work The Spirit of Laws, he noted that “In
every government there are three sorts
of power: the legislative; the executive
in respect to things dependent on the
law of nations; and the executive in
regard to matters that depend on the civil
law” (Montesquieu, 1777). Montesquieu’s
idea is notably based on law and political
system’s actors relationship. That is, one
body adopts the law, others execute it
and a third ones restore the violated rights.

But there are other opinions about
the organization of the political system. For
example, Chinese thinker and statesman
Sun Yat-Sen proposed his vision of the
integration structure of the political system,
dividing it into legislative, executive,
judicial, control and examination bodies.
In some countries, there is an elaborative
branch of power (Mukhiddinov, 2009).
The Russian scientist Baglai singles out
the following types of state bodies:
supreme power; administrative bodies
that deal with managerial and

administrative activities; the organs of

(Charles Montesquieu) TFINaIU L399

The Spirit of Laws (.9AUN31IY0IN M)
voavldfetodnnaliin “uazdaidun
9g 3 Usenis baun dru1alifdyad
é’ﬂmau%miﬁsﬁuagjﬁ’mgmmamawizmm
LLazé’wmﬁm%miﬁﬁﬁuaqﬁwﬂgumaLLW'Q”
(Montesquieu, 1777) Wufiundunainai
AnvesupunanionfiauFosaudusiug
FENININGVUNEAUFILARIVBITEUUNITLTRY
nanfe devisdeduldnguune dndne
UsmshiiansufUianunguane waziie
fanuelvigiignaziiinanslasuansausn
ag19lsfny Seflanudadiudy 9
Rerfunisinszidouvesszuunsidesdie
WU U aw UnAnkas STt lalaue
yunoaigItulassainanIsysanITIEUY
m3udles Insuvssruneendu dhedfvmyai
H18u3115 H1ena1n1s wavidngniunu
M319a0U TuuUsemAlinIsuUIMendIua
Wurheees 9 asludn (Mukhiddinov, 2009)
Baglai Wnineiaransviisaeliaiiy
dfuUsEnMuemtIeausy Usenausie
yhpiiis1unagean smhsnutheunases
fFuRnveUNMTUIMITANS MihonuyAssan
fiFonTeadndiignazida wursaudy
N15AIUAN kazvudlgeun1un1sUeeiu

SunuugnsavMSILLUAU 15




ADAUIAY

justice that restore violated rights; bodies
of control and defense bodies (Baglai,
2000). This group of theories proceeds
from the need to separate roles between
actors in the political system and try to
consolidate a separate place for each
player, including for new institutions.

Summarizing above mentioned
ideas, we can determine that if system
is a set/group of interrelated and
interdependent items, the political system
is a complex of interrelated elements of
the political life of society-institutions,
government, political values and norms,
etc. The political system is more closely
connected with the state power’s activity.
As in any other system, the elements of a
political system interact with the external
environment and require order, a certain
systemic integrity.

Ombudsman in political system:
general overview

Determination of the ombudsman’s
place in the political system is one of the
significant issues of law science. Therefore,

like any other body, the ombuds institute
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must have his place in this system and in
fact has, but it is difficult to formulate or
bring a single model. And so the question
of what is and where its place is-is the
reason for many debates and discussions
in the scientific community.

The official date of the appearance
of the ombudsman institution is 1809,
when a parliamentary commissioner
appeared in Sweden. It was an official who
was called upon to monitor and supervise
compliance by the executive and judiciary
with regulatory and legal acts adopted by
the representative body. Progressively, the
process of formation of this human rights
institution spread around the world. With
the spread, this idea began to transform
and change based on the national context
of each country.

In practice, in modeling/formation
of ombudsman’s institution, we may
single out three main approaches:

1) Establishment of an independent
ombudsman. It represents a special
and independent branch of power,

the level of which corresponds to
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the level of legislative, executive and
judicial power. The implementation
of this model could be observed in
Portugal, Netherlands etc.

2) Establishment of the parliamentary
ombudsman. This body is in the system
of the legislative branch of power.
Ombudsman is appointed (elected) by
parliament and accountable to the
parliament. The ombudsmen of the
countries such as Sweden, Russia, Lithuania,
Uzbekistan and others function in this
model.

3) Establishment of an executive
ombudsman. It is an executive body,
appointed by the government or the
president, it is under their control and
accountable to them. Such model exists
in France, Kazakhstan, partially in Japan
and USA.

In the first regard, it seems that the
establishment/formation approach (or
model) of the ombudsman institution
can fully disclose the position of the
ombudsman toward power/authority:

if oonbudsman institute was established by
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parliament, it is a branch of parliamentary
power, if it was formed by government,
it is executive body etc. However, the issue
is much deeper and complex. In the case
when ombudsman is a parliamentary
institution, it will not deal only with the
consideration and adoption of bills, on
the contrary, just in some countries, the
ombudsman is not entitled to have a
legislative initiative. Even if this institute
is established by the government,
ombudsman will not be engaged only
in performing activities, on the contrary,
he will still have the right to make
recommendations, participate in improving
the country’s legislative base. In both
cases, the ombudsman’s accountability
to the founders is limited mainly by the
submission of reports. In its activities, the
ombudsman functions as an independent
institution.

What or who is an ombudsman:
legislator, executor, controller, system
overseer or people’s lawyer? To answer
this question one should also pay attention

to the functioning models of the
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ombudsman institution. Some scholars
call them as models to compare
the powers of different ombudsman
institutions. These models can be divided
into three categories: Basic, rule of law
model and human rights models. In the
first model, ombudsman functions to
receive complaints, investigates them,
makes recommendations to the state
authorities, reports to the parliament/
government and to public, but in very soft
way and has no the power of coercion
(G.Kucsko-Stadlmayer, 2009). In this
case ombudsman could have minimum
characteristics as independence,
credibility, impartiality/neutrality and
confidentiality (Dean M. Gottehrer,
Michael Hostina, 2017). This classic model
is on the foundation of any ombudsman
institution’s activity. This is starting
platform/point and may be evaluated.
The second model is based on the
rule of law. In this approach, ombudsman
has additional control rights. These rights
may include the right to appeal to ordinary

or administrative courts, the right to
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contest laws and regulations before the
constitutional court or the right to start
criminal and disciplinary prosecutions
of civil servants. (G.Kucsko-Stadlmayer,
2009). The ombudsman of Spain, Finland,
Portugal, Sweden are the best examples
of this model.

The third one is “Human rights”
model. In this case, the ombudsman
does not only have the power to appeal
to the courts, but is also vested with
preventive powers. Ombudsman is able
to influence the political process and
public awareness by advising state
organs on the implementation of human
rights, reporting on the general situation
in the field of human rights, participate
in education, information and research
processes in the field of human rights,
cooperate with NGOs and international
organizations (G.Kucsko-Stadlmayer,
2009).

These three models could be
considered as main stages of the
ombudsman institution’s evolution

from traditional understanding to more
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extensive rights and powers. In the first
model, taking into account the narrower
specificity of the activity, the ombudsman
can be directly linked to the founder
(parliament, government, etc.), but the
second and third models show how the
ombudsman began to have intersystemic
powers inherent in different authorities.
Conceptual analysis of the notion of
political system and ombudsman place in
this system, demonstrated that, in general,
the ombudsman institution, regardless of
by which organization it was established,
on the one hand, is an extrajudicial body
for the consideration of citizens’ complaints,
which restores separately violated human
rights, as well as reveals common
shortcomings in of the authorities’
activities, participates in the legal
education process, legislation expertise,
enters into a mediator between authorities
and people, etc. The ombudsman
institute has access to almost all branches
of government, but at the same time it
is not alternative supervisory authority,

it complements, studies/investigates the
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existing system and assists its development.
It is also not a subsystem body element,
because ombudsman is independent in
his activities. In addition, ombudsman is
not a part of law enforcement authorities
or judicial system as he does not punish,
but investigate and recommend. In one
word, in political system ombudsman is

an inter-authorities/system body.

Human rights ombudsman of
Uzbekistan

Uzbekistan is a country that
officially strengthened the principle of
separation of powers in the Constitution'
and has a parliamentarian model of
ombudsman. According to the articles
1 and 2 of the Law of the Republic of
Uzbekistan “On the Authorized person
of the Oliy Majlis of the Republic of
Uzbekistan for human rights (ombudsman)”,
ombudsman is “an official empowered

to ensure parliamentary control over
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' See the article 11 of the Constitution of the Republic
of Uzbekistan. URL: https://www.un.int/uzbekistan/

uzbekistan/constitution-republic-uzbekistan
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the observance of legislation on human
rishts and freedoms by state bodies,
enterprises, institutions, organizations and
functionaries. He is independent from
other state bodies and officials during
the accomplishment of his/her powers
and is accountable to the Oliy Maijlis
(parliament) of the Republic of Uzbekistan .
With more than 20 years of experience in
protecting the human rights system, the
Human rights ombudsman of Uzbekistan
has his place in the political system of the
state and as we see from the ombudsman
law, he is a public official of parliamentary
control. However, the activity of the
ombudsman of Uzbekistan goes far beyond
one parliamentary control and is of a
multilateral nature.

The ombudsman is an important
body in the national system for the
protection of human rights and freedoms
in Uzbekistan. Also, it is a national human

rights body which is rather highly trusted
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' See the article 1 of the Law of the Republic of
Uzbekistan“On the Authorized Person of the Oliy
Majlis the Republic of Uzbekistan for Human Rights
(Ombudsman)”. URL: http://www.lex.uz/acts/276155
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by citizens. The institute of the Authorized
Person of the Oliy Maijlis of the Republic of
Uzbekistan for Human Rights (ombudsman)
was established in 1995. On April 24, 1997,
the Law “On the Authorized person of the
Oliy Majlis the Republic of Uzbekistan for
Human Rights (ombudsman)” was adopted.
It should be said that this law was adopted
among the first in the CIS countries.
In April 2003, the Parliament of Uzbekistan
adopted the Law on Amendments and
Additions to the Constitution, according
to which Article 78 of the Constitution
includes item 16 on the election of the
Authorized Person of the Oliy Majlis for
Human Rights by the Legislative Chamber
and the Senate of the Oliy Majlis". This
provision means giving the Ombudsman a
constitutional status. On August 27, 2004
the Law “On the Authorized Person of the
Oliy Majlis of the Republic of Uzbekistan
on Human Rights (ombudsman)” was

adopted in a new version.
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' See the article 78 of the Constitution of the Republic
of Uzbekistan. URL: https://www.un.int/uzbekistan/

uzbekistan/constitution-republic-uzbekistan
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Since 2016, with the election of the
President of the Republic of Uzbekistan
Shavkat Mirziyoyev, large-scale reforms
and changes in all areas of socio-political,
as well as economic life have been started
in Uzbekistan. The country is in an active
phase of development. The Human rights
ombudsman institute of the country also
does not stand aside. The year 2017
became significant in the activity of the
ombudsman. This year, on 30" August,
in the frame of the Actions Strategy on
the five priority directions of development
of the Republic of Uzbekistan for
2017-2021" the Law of the Republic of

goluAaniuindnisufsvunay
n1stddsuuvasaialug lunnd iy
fadudany niifles aufaAsugha
fusaut® a.m. 2016 (.. 2559) Fadudi
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Wea1s1TusseuiuAanIu FaUsina
agluyranisimutog 193399 Tuda
BIANTHATIINITUNUAUATUENTUY WYY
Tnglud a.A. 2017 (w.e. 2560) tHudil
Fasansunufuinacuduiivssintuas
Tufuil 30 AsmAn w.e. 2560 AUNTOU
gNTANANT N1THAIUT 5 Fuiidfyves
assusgeuuianiy U a.A. 2017-2021
(w.a. 2560-2564)" 1JufuilozJeduly

' The Actions Strategy on the five priority directions of
development of the Republic of Uzbekistan for 2017-
2021 is a conceptual and programmatic document
on the development of Uzbekistan in a five-year period.
Adopted on February 7, 2017, by the Decree of the
President of the Republic of Uzbekistan Shavkat
Mirziyoev No. 4947 “On Actions Strategy for the Five
Priority Areas of Development of the Republic of
Uzbekistan”, after wide public discussion. The strategy
includes five priory directions: Improvement of state and
public construction; Ensuring the rule of law and further
reform of the judicial system; The development and
liberalization of the economy; Development of social
services; and Ensuring the security, inter-ethnic harmony
and religious tolerance, the implementation of balanced,
mutually beneficial and constructive foreign policy.
See the Actions Strategy: http://lex.uz/docs/3107042
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Uzbekistan “On amendments and
additions to the Law of the Republic of
Uzbekistan on the Authorized person of the
Oliy Majlis of the Republic of Uzbekistan
for Human Rights (ombudsman)”
was adopted.

This law reveals the activities of the
ombudsman to improve the legislation,
increase the level of the legal culture
in society, promote international
cooperation in the field of human rights,
and partnership in this area with civil
society institutions. It contains a separate
article dedicated to the activities of
the Regional Representatives of the
ombudsman in the Republic of
Karakalpakstan, regions and Tashkent city
and defines the status, rights and duties
of ombudsman representatives.

The law provides for the reflection
of the material and other provision of the
ombudsman’s activity with a separate
column in the State budget of the
Republic.

In addition, the law fixes the right of

the ombudsman to:
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-submit questions for the
consideration of the Constitutional
Court of the Republic of Uzbekistan, to
participate in its meetings, and to state
his own position during these meetings.

- submit separate reports to the
Chambers of the Oliy Majlis on various issues
of ensuring human rights and freedoms.

-appeal to the courts with
applications and claims in the interests of
citizens without paying state fee.

- submit to the relevant bodies
compliances and representations on the
elimination of human rights and freedoms
violations, the reasons and conditions that
facilitate them, as well as requests to take
appropriate measures for those persons
in whose actions such shortcomings have
been noticed.

- submit to actors of the legislative
initiative right proposals on development
and adoption of laws, participation of the
country in international treaties.

Apparently, with these changes and
after the extension of the ombudsman’s

powers, his inter-systemal nature has
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become stronger. These innovations
not only strengthened the traditional
parliamentary character and powers of the
ombudsman, but now the ombudsman
began to have a harmonizing role in the
political system of the country through
a new mechanism of relations with the
constitutional court, i.e. began to take
part in the harmonization of the legal
and judicial system of the state. The
importance of the recommendations of
the ombudsman has been strengthened,
with the provision on submitting to
the relevant bodies compliances and
representations on eliminating the
revealed violations of the legislation in
the field of human rights and freedoms, a
kind of leverage has appeared to influence
the state executive authority. This means
that now the parliamentary ombudsman
of Uzbekistan, in accomplishing its
control functions works according to the
scheme of parliamentary control and
general control functions and direct
contact with the courts and civil society/

rights defenders function.
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The main activity of the classical
parliamentary ombudsman institute is
the control over the activities of the
administration and its officials (its control
extends to both the executive and the
legislative branches). However, as
mentioned above, the Uzbek ombudsman
has a new mechanism of interaction with
the courts, i.e. has a right to appeal to
the courts in the interests of the citizens.
Though, the representatives of the
ombudsman or the ombudsman himself
have right to participate in the court
sessions as an observer.

So, proceeding from the present
state of the human rights ombudsman
institute in Uzbekistan, we may highlight
that Uzbek ombudsman for human rights
went beyond the traditional model. In any
law this is not spelled out as a separate
task, but by its nature the institution of the
ombudsman in Uzbekistan is also closer
to the institutes of civil society.

The Ombudsman of Uzbekistan has
broad rights that give him independence

from the parliament itself and therefore
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one can assert that this institution works
on the model of the parliamentary
ombudsman, which assumes a wider
range of powers than only the subject
of parliamentary control. However, this
complex nature comes from the
parliamentary features and constitutional
status of the Authorized person. In this
connection, the place of the institution
of the Authorized person of the Oliy
Majlis of the Republic of Uzbekistan
for human rights (ombudsman) has
inter-system character and can be
described as extended parliamentary
ombudsman. Uzbek ombudsman is in
the process of transition from the “rule
of law” model to the “model of human
rights”, the latter of which, in our view,
is more appropriate to the provisions of

the Paris principles.

Conclusion

Clearly, each society has specific
political system based on its constituent
elements-traditions, institutions, political

values, which are different from the state
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to state. In this regard, the political system
of Uzbekistan cannot be fitted as a general
model for analyzing the political system
of the countries of the world as a whole.
This concerns the ombudsman model
too. However, the main objective of the
ombudsman institutions around the
world is to help ensure that the state
mechanism works correctly within the
framework of law and human rights. In this
connection, the analysis of the role of the
ombudsman in the political system of
the state through the case of Uzbekistan
allowed us to determine that, regard-
less of which branches of power it was
established, in fact ombudsman does
not belong to only one branch of pow-
er. In terms of its functions and powers,
ombudsman is inter-system body.

The phenomenon of the Ombudsman
is a unique one. It is not an alternative
to the prosecutor’s office, police, judicial
system or government itself. However,
it concentrates in itself the power of
legislative, energy of executive and the

wisdom of the judiciary power. &
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