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ABSTRACT

A ride sharing service via a mobile application, mainly known through each operator’s
name such as Uber or Grab. This service is popular worldwide because of its ability to reduce difficulty
suffered by passengers. Even though the fare charged by the ride sharing service is more expensive
than the usual taxi fare, passengers still choose the ride sharing service. While this service violates the
existing transportation law in many countries, some countries pass a law concerning ride sharing
service to monitor and regulate such service.

In Thailand, ride sharing services are illegal. Furthermore, most of the service providers are
operated from abroad. Thus, when there is a conflict, it is tough to find a liable person. In this Article,
the authors will discuss the legal problems and regulations of ride sharing services in the United States

and Australia. The authors will also present recommendations to amend relevant laws in Thailand.

Keywords: Ride sharing service, private hire car, passenger transportation
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’ UBER, “‘iamm%aaﬁuaquiﬁ%gmaim%w%mi'ﬁ"smaumq (Ridesharing)”, #ufwdieTud 10 na1AY 2560,
https://www.uber.com/th/blog/thpetition-rider
** Driver Requirements, https://www.uber.com/drive/requirements.
H https://www.grab.com/th/driver.
" UBER Legal Policy
Newsweek, “UBER FACES S$IM FINE OVER DRUNK DRIVING COMPLAINTS”, Accessed December 27, 2017,

http://www.newsweek.com/uber-faces-1m-fine-over-drink-driving-complaints-584088
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3. nguaneiigadadludsuszme
3.1 UsziwmAanigawisna

Uszinaansgowsni Wuszuunguuieaialszindinie Common Law faidudszimanuniia
USnsSunsaiiukeUndiety fausie.a. 2012 deuiilen.a. 2014 uasslalanilaldiauengrunglisuanas
muAugliuIns3ensa (Ride Sharing Bill) wazidleifouiiutan 2017 wasgdudn 47 uasslsiauongmune
muquﬁlﬁduﬁ’u wawilan 5 uady M3uamevdnnusiFeinsusziuds’’ gaussasdvasnisoonngrungniuay
nsl#uinisisonsn Fuainngumuneiflegliannsansevaguliduarlailiiuanuduasesnunsusss
Useiiudey

ﬂgwmaﬁ%ﬁwmﬁﬂm #® Ride Sharing Bill a4 California State Legislature Tngsusliiluia

Ju Article 7. Transportation Network Companies lu Chapter 8 Charter-Party Carriers of Passenger 984
Division 2. Regulation of relate Businesses by the Public Utilities Commission fimhsnuiisuinveude
dthawasisyulaauadmesidde (California Public Utilities Commission : CPUC) Sintiiimusuigualwiindiu
yana Aesssuva Mmsdeansnidng msuszUn mesalil msvudanenns wesmsvudsaulpeans Sadunuuims
ienaUseleviansisn Tasmsdunsesjuslnauazquaasisyulnalilasndvogiane” CPUC Sudumieay
fiquaiiessauinavudsdudvideaulneans Wy safudedydu sasuiedeioaundu Wudu Fsazmununis
UIN1TUAZRTIALAANT TINTIUSENATUIAI5VUEAS (Transportation Network Company : TNC) lﬁgmﬁm
Jumsvudeguuuulniglivinisinietienisvudsagdesamedousedinnuasisadlnauaivesids CPUC
Tngsnoudflaziiunameifoudeadusnsuddyana mndusosudussnndu deaduluaadevsdudum
Feuladi CPUC sl Taeil Department of Motor Vehicle : DMV iumisssuiifivifinsnaninsasusiiay
thunswuins  Bnvisdesdinsiannnginusiiviaenndestunisuinislmiogians uasfinsandsioriunio
Foulendndulumsiauinisuing
3.2 UseinAeasaasiie

Ussmmoaansides [ussuunguaneaniaussd (Common Law ) ileulssmaavsgouim Snita
fnslduinisizensosiuunisediunsvats uviliniadgudazigsndudosesnngmneiiiesnaiununis
TanstiuseiinguszasdidieliAnausiuleiuisnilruininedetnerudiinnuasnde dndedowasd
AUdnsmnzan swdadiedunisujsuuinnssuniinduaznnsveteiignanvngsunsvudmINnNfoIns
(On-Demand Transport Industry) %QLﬂumiwammﬁﬂumﬂ‘ﬂagLLﬁ%ﬁiﬁﬁ]S‘ULLU‘UIWﬂ eyl iad (New
South  Wales) LUuiﬁmeaaﬂuﬂiummaammawlmaaﬂﬂgwmamum Lﬂuﬂgwmmmwu Model
regulations (MR) waz3ginnaiiy Fadusgievanieiivonnguaneniuauuinisil 3end1 Ridesharing Bill
2016 (RB) fmhenuiifuiinveu fe Department of Transportation, Planning and Local Infrastructure :
DTPI uazTransport for Victoria : TV ifumhisnuiimuauguanisvudainigianeise Iadalsasusisi
wiunsegluvnemvessautinduazsnsuins Fadunmsvudauy Point to Point Transport Aanduyedile

" Texas A&GM Transportation Institute, <https://tti.tamu.edu/policy/technology/tnc-legislation>.
" California  Public  Utilities Commission, “California  Public Utilities Commission”, Accessed October 12, 2017,
http://www.cpuc.ca.gov.
1 Assembly Bill No. 2293 CHAPTER 389 (California State Legislature)
5440 The Legislature makes the following findings:
(a) The commission has initiated regulation of transportation network companies as a new category of charter-party
carriers and continues to develop appropriate regulations for this new service.
(b) Given the rapidly evolving transportation network company service, it is the intent of the Legislature to continue
ongoing oversight of the commission’s regulation of these services in order to enact legislation to adjust commission authority

and impose specific requirements or prohibitions as deemed necessary as these services evolve.


http://economicdevelopment.vic.gov.au/transport
https://tti.tamu.edu/policy/technology/tnc-legislation
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Arualiudrsuwuunils lnedunsudludiudunseswdygfvuds . 1983 (Transport (Compliance and

Miscellaneous) Act 1983) Falunisuenizaanishiusnissaniunisainnisvudas flasansfandsdinll uay
a a v wa ' . 17

LLﬁlﬁULW;JL@;JWi%EW‘UUiyiymmiﬁuuaﬂl,muuuiimmi A.A. 1983 (Transport Integration Act 2010)

4. WisuWisunguuneUssmaAanigamsni Ussimaeannside wazussnalng
4.1 vauan1sUsauldnguune

Uszimaansgoinilamuualilddsduiuuivnaiatianisvuds (Transportation  Network
Company) fiUszneunislusguadvieils Taglidnmsvudsarmihlussuuiaietisusundiatuseulal® vie
unamvesuildlunsidoudeflasansiugduinldsasuddiuyana” Faduangduisooud Mdufideuse
gudeyaveulatflussuuinietnsnisvudsiuglavans” Tnedesldsasusdiuynna deioslilsaufinduiosn
fude”

dulsamosanade fvusiddulameldngmneifedsiladuudsdu (Not Other Carriers) fia
munguaen1elu (Applicable Law) v3asudeysyrsusu (Contract of Carriage) wazdodlilynislviuinis
windvidessiesnsudne® Ssmsensomunguaned svdonesiuszuuadetisiineawintu lawuisa Tun

Y The purpose of this Act is to create a new framework for the provision of an integrated and sustainable transport system
in Victoria consistent with the vision statement.
*® Article 7. Transportation Network Companies

5430. Notwithstanding any other provision of this chapter, this article shall apply to transportation network
companies.

5431.(a) As used in this article, a “transportation network company” is an organization, including,
but not limited to, a corporation, limited liability company, partnership, sole proprietor, or any other entity, operating in
California that provides prearranged transportation services for compensation using an online-enabled application or platform to
connect passengers with drivers using a personal vehicle.

¥ Rideshare platform means a system that provides for

(a) a person to request, by using a software application or a website, to be carried as a passenger for hire or reward
in a motor vehicle other than a taxi-cab within the meaning of section 86(1) of the Transport (Compliance and Miscellaneous)
Act 1983; and

(b) the communication of the request to one or more rideshare drivers; and

(c) the acceptance of the request by or on behalf of a rideshare driver; and

(d) the payment of money by or on behalf of the person who made the request; and

(e) the payment of money to the rideshare driver who carries the passenger as requested.

2 participating driver” or “driver” is any person who uses a vehicle in connection with a transportation network
company’s online-enabled application or platform to connect with passengers.
z “personal vehicle” means a vehicle that is used by a participating driver to provide prearranged transportation
services for compensation that meets all of the following requirements
(1) Has a passenger capacity of eight persons or less, including the driver.
(2) Is owned, leased, rented for a term that does not exceed 30 days, or otherwise authorized for use by the
participating driver.
(3) Meets all inspection and other safety requirements imposed by the commission.
(4) Is not a taxicab or limousine.
2 MR : Section 2 Not Other Carriers TNCs or TNC Drivers are not common carriers (as defined in [STATE STATUTE)),
contract carriers or motor carriers, nor do they provide taxicab or for-hire vehicle service.
RB : 4 Vehicle pooling agreements and charitable arrangements .For the purposes of this Act, a person is not carried as
a passenger for hire or reward if the carriage is made pursuant to

(a) a vehicle pooling agreement described in section 87(3) of the Transport (Compliance and Miscellaneous) Act

1983; or
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(b) a charitable arrangement described in section 87(5) of that Act

MR : SECTION 12 No Street Hails a TNC driver shall exclusively accept rides booked through a TNC’s digital network
or software application service and shall not solicit or accept street hails.

* MR : SECTION 18 Controlling Authority Notwithstanding any other provision of law, TNCs and TNC Drivers are
governed exclusively by this Chapter and any rules promulgated by the [STATE REGULATORY ENTITY] consistent with this
Chapter. No municipality or other local entity may impose a tax on, or require a license for, a TNC or a TNC Driver or subject a
TNC to the municipality or other local entity’s rate, entry, operational or other requirements.
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5432 2) A transportation network company shall disclose in writing to participating drivers, as part of its agreement
with those drivers, the insurance coverage and limits of liability that the transportation network company provides while the
driver uses a vehicle in connection with a transportation network company’s online-enabled application or platform, and shall
advise a participating driver in writing that the driver’s personal automobile insurance policy will not provide coverage because
the driver uses a vehicle in connection with a transportation network company’s online-enabled application or platform.
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(b) A transportation network company shall also disclose in writing to participating drivers, as part of its agreement
with those drivers, that the driver’s personal automobile insurance policy will not provide collision or comprehensive coverage
for damage to the vehicle used by the driver from the moment the driver logs on to the transportation network company’s
online-enabled application or platform to the moment the driver logs off the transportation network company’s online-enabled
application or platform.

* 5437 A transportation network company shall not disclose to a third party any personally identifiable information of
a transportation network company passenger unless one of the following applies:

(1) The customer knowingly consents.

(2) Pursuant to a legal obligation.

(3) The disclosure is to the commission in order to investigate a complaint filed with the commission against a
transportation network company or a participating driver and the commission treats the information under confidentiality
protections.

* 5444 Notwithstanding any limitations contained in Section 1808.1 of the Vehicle Code, a transportation network
company is eligible to participate and shall participate in the pull-notice system established pursuant to Section 1808.1 of the
Vehicle Code to regularly check the driving records of a participating driver regardless of whether the participating driver is an
employee or an independent contractor of the transportation network company.

* 54452 (a) (1) A transportation network company shall conduct, or have a third party conduct, a local and national
criminal background check for each participating driver that shall include both of the following:

(A) A multistate and multijurisdiction criminal records locator or other similar commercial nationwide database with
validation.

(B) A search of the United States Department of Justice National Sex Offender Public Web site.

(2) A transportation network company shall not contract with, employ, or retain a driver if he or she meets either of
the following criteria:

(A) Is currently registered on the United States Department of Justice National Sex Offender Public Web site.

(B) Has been convicted of any of the following offenses:

(i) A violent felony, as defined in Section 667.5 of the Penal Code.
(ii) A violation of Section 11413, 11418, 11418.5, or 11419 of the Penal Code.

(3) A transportation network company shall not contract with, employ, or retain a driver if he or she has been
convicted of any of the following offenses within the previous seven years.

(A) Misdemeanor assault or battery.

(B) A domestic violence offense.

(Q) Driving under the influence of alcohol or drugs.

(D) A felony violation of Section 18540 of the Elections Code, or of Section 67, 68, 85, 86, 92, 93, 137, 138, 165, 518,
530, or 18500 of, subdivision (a) of Section 484 of, subdivision (a) of Section 487 of, or subdivision (b) of Section 25540 of, the
Penal Code.

(4) Paragraphs (2) and (3) shall apply regarding a conviction of any offense committed in another jurisdiction that
includes all of the elements of any of the offenses described or defined in those paragraphs.

(5) Nothing in this section shall be interpreted to prevent a transportation network company from imposing additional
standards.
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(b) A transportation network company that violates, or fails to comply with, this section is subject to a penalty of
not less than one thousand dollars ($1,000) nor more than five thousand dollars ($5,000) for each offense.

(c) (1) Notwithstanding Section 1786.12 of the Civil Code, an investigative consumer reporting agency may furnish an
investigative consumer report to a transportation network company about a person seeking to become a participating driver,
regardless of whether the participating driver is to be an employee or an independent contractor of the transportation network
company.

(2) Paragraph (7) of subdivision (a) of Section 1786.18 of the Civil Code shall not apply to an investigative
consumer report furnished to a transportation network company pursuant to paragraph (1).
** RB : 5 Rideshare application must display certain images and information
(1) A rideshare facilitator must ensure, as far as is reasonably practicable, that a rideshare application of the facilitator
operates to display the following things when a person's request for a rideshare journey made using the application is accepted
(a) a photograph that clearly shows the face of the rideshare driver who accepted the request;
(b) the registration number of the motor vehicle that is to be used by the driver for the journey.
Penalty : In the case of an individual, 240 penalty units.In the case of a body corporate, 1200 penalty units.
*" RB : 6 Rideshare facilitator must not enter into driver arrangements unless requirements are met
(1) A rideshare facilitator must not enter into a rideshare driver arrangement with a person unless
(a) the facilitator is satisfied that
(i) the person meets the requirements set out in subsection (2); and
(i) the motor vehicle that is to be used by the person to provide rideshare journeys under the arrangement
meets the requirements set out in subsection (3); and
(b) the person gives the facilitator a photograph that clearly shows the person's face.
Penalty:In the case of an individual, 240 penalty units.In the case of a body corporate, 1200 penalty units.
(2) The requirements that apply to the person are that the person—
(a) is an individual of or over the age of 18 years; and
(b) holds a full driver licence (within the meaning of the Road Safety Act 1986) that—
(i) is in force; and
(i) has been held for at least one year; and
(c) has not, in the last 10 years, been found guilty of—
(i) a category 1 offence; or
(i) a category 2 offence; and
(d) is not subject to—
(i) a charge for a category 1 offence that has not been finally disposed of; or
(i) reporting obligations imposed by Part 3 of the Sex Offenders Registration Act 2004; or
(i) an extended supervision order under the Serious Sex Offenders Monitoring Act 2005 or an interim
extended supervision order under that Act; or
(iv) a supervision order within the meaning of the Serious Sex Offenders (Detention and Supervision) Act 2009
or an interim supervision order within the meaning of that Act; or
(v) a detention order within the meaning of the Serious Sex Offenders (Detention and Supervision) Act 2009 or
an interim detention order within the meaning of that Act.
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*(3) The requirements that apply to the motor vehicle are that the vehicle—

(a) was manufactured in the last 10 years; and
(b) is registered under the Road Safety Act 1986.

* MR : Section 5 Fare Charged For Services. A TNC may charge a fare for the services provided to passengers;
provided that, if a fare is charged, the TNC shall disclose to passengers the fare calculation method on its website or within the
software application service. The TNC shall also provide passengers with the applicable rates being charged and the option to
receive an estimated fare before the passenger enters the TNC Driver’s vehicle.

*“* MR : Section 7 Electronic Receipt. Within a reasonable period of time following the completion of a trip, a TNC shall
transmit an electronic receipt to the passenger that lists:

(a) The origin and destination of the trip;

(b) The total time and distance of the trip; and

(c) An itemization of the total fare paid, if any.

* MR : Section 16 Records. A TNC shall maintain:

(a) individual trip records for at least one (1) year from the date each trip was provided; and

(b) TNC Driver records at least until the one year anniversary of the date on which a TNC Driver's activation on the
TNC digital network has ended.

*“ MR : Section 9. Zero Tolerance for Drug or Alcohol Use.

(@) The TNC shall implement a zero tolerance policy on the use of drugs or alcohol while a TNC Driver is providing
TNC Services or is logged into the TNC’s digital network but is not providing TNC Services, and shall provide notice of this policy on
its website, as well as procedures to report a complaint about a driver with whom a passenger was matched and whom the
passenger reasonably suspects was under the influence of drugs or alcohol during the course of the trip.

(b) Upon receipt of such passenger complaint alleging a violation of the zero tolerance policy, the TNC shall
immediately suspend such TNC Driver’s access to the TNC’s digital platform, and shall conduct an investigation into the
reported incident. The suspension shall last the duration of the investigation.

(c) The TNC shall maintain records relevant to the enforcement of this requirement for a period of at least two (2)
years from the date that a passenger complaint is received by the TNC.
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* MR : Section 10 TNC Driver Requirements.

(a) Prior to permitting an individual to act as a TNC Driver on its digital platform, the TNC shall:

(1) Require the individual to submit an application to the TNC, which includes information regarding his or her
address, age, driver’s license, driving history, motorvehicle registration, automobile liability insurance, and other information
required by the TNG;

(2) Conduct, or have a third party conduct, a local and national criminal background check for each applicant that
shall include:

(A) Multi-State/Multi-Jurisdiction Criminal Records Locator or other similar commercial nationwide database with
validation (primary source search); and (B) National Sex Offender Registry database;

(3) Obtain and review a driving history research report for such individual.

(b) The TNC shall not permit an individual to act as a TNC Driver on its digital platform who:

(1) Has had more than three moving violations in the prior three-year period, or one major violation in the prior
three-year period (including, but not limited to, attempting to evade the police, reckless driving, or driving on a suspended or
revoked license);

(2) Has been convicted, within the past seven years, of driving under the influence of drugs or alcohol, or who has
been convicted at any time of fraud, sexual offenses, use of a motor vehicle to commit a felony, a crime involving property
damage, and/or theft, acts of violence, or acts of terror;

(3) Is a match in the National Sex Offender Registry database;

(4) Does not possess a valid driver’s license;

(5) Does not possess proof of registration for the motor vehicle(s) used to provide TNC Services;

(6) Does not possess proof of automobile liability insurance for the motor vehicle(s) used to provide TNC Services; or
(7) Is not at least 21 years of age.

* MR : Section 11 Vehicle Safety and Emissions. The TNC shall require that any motor vehicle(s) that a TNC Driver will
use to provide TNC Services meets [STATE'S VEHICLE SAFETY AND/OR EMISSIONS REQUIREMENTS FOR A PRIVATE MOTOR VEHICLE.]

“ MR : Section 13 No Cash Trips. The TNC shall adopt a policy prohibiting solicitation or acceptance of cash
payments from passengers and notify TNC Drivers of such policy. TNC Drivers shall not solicit or accept cash payments from
passengers. Any payment for TNC Services shall be made only electronically using the TNC’s digital network or software
application.

* MR : Section 14 No Discrimination; Accessibility.

(@) The TNC shall adopt a policy of non-discrimination on the basis of destination, race, color, national origin, religious
belief or affiliation, sex, disability, age or sexual orientation/identity with respect to passengers and potential passengers and
notify TNC Drivers of such policy.

(b) TNC Drivers shall comply with all applicable laws regarding non-discrimination against passengers or potential
passengers on the basis of destination, race, color, national origin, religious belief or affiliation, sex, disability, age, sexual
orientation, or gender identity.

(c) TNC Drivers shall comply with all applicable laws relating to accommodation of service animals.

(d) A TNC shall not impose additional charges for providing services to persons with physical disabilities because of
those disabilities.
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(e) ATNC shall provide passengers an opportunity to indicate whether they require a wheelchair-accessible vehicle.
If a TNC cannot arrange wheelchair-accessible TNC Service in any instance, it shall direct the passenger to an alternate
provider of wheelchair-accessible service, if available.

11051 66/6 Li1vessanieddusadlaliuanidnsialasarsuIediuinisduniuil Amunlungnsznsas
fosszilnwuiuliiuaesiuum

48 “transportation network company insurance” is a liability insurance policy that specifically covers liabilities arising from
a driver’s use of a vehicle in connection with a transportation network company’s online-enabled application or platform.

* 5439 Transportation network company insurance that meets the requirements of Section 5433 shall be deemed to
satisfy the financial responsibility requirements of Sections 16054 and 16056 of the Vehicle Code.

* 5442 A participating driver of a transportation network company shall carry proof of transportation network
company insurance coverage with him or her at all times during his or her use of a vehicle in connection with a transportation
network company’s online-enabled application or platform. In the event of an accident, a participating driver shall provide this
insurance coverage information to any other party involved in the accident, and to a police officer, upon request.

> 5433 (a) A transportation network company and any participating driver shall maintain transportation network company
insurance as provided in this section.

(b) The following requirements shall apply to transportation network company insurance from the moment a
participating driver accepts a ride request on the transportation network company’s online-enabled application or platform until
the driver completes the transaction on the online-enabled application or platform or until the ride is complete.

(1) Transportation network company insurance shall be primary and in the amount of one million dollars
($1,000,000) for death, personal injury, and property damage. The requirements for the coverage required by this subdivision
may be satisfied by any of the following:
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(A) Transportation network company insurance maintained by a participating driver.
(B) Transportation network company insurance maintained by a transportation network company.
(O) Any combination of subparagraphs (A) and (B).

(2) Transportation network company insurance coverage provided under this subdivision shall also provide for
uninsured motorist coverage and underinsured motorist coverage in the amount of one million dollars ($1,000,000) from the
moment a passenger enters the vehicle of a participating driver until the passenger exits the vehicle. The policy may also
provide this coverage during any other time period, if requested by a participating driver relative to insurance maintained by the
driver.

(3) The insurer, in the case of insurance coverage provided under this subdivision, shall have the duty to defend
and indemnify the insured.

(4) A transportation network company may meet its obligations under this subdivision through a policy obtained by
a participating driver pursuant to subparagraph (A) or (C) of paragraph (1) only if the transportation network company verifies
that the policy is maintained by the driver and is specifically written to cover the driver’s use of a vehicle in connection with a
transportation network company’s online-enabled application or platform.

*(d) Coverage under a transportation network company insurance policy shall not be dependent on a personal
automobile insurance policy first denying a claim nor shall a personal automobile insurance policy be required to first deny a
claim.

*(e) In every instance where transportation network company insurance maintained by a participating driver to fulfill
the insurance obligations of this section has lapsed or ceased to exist, the transportation network company shall provide the
coverage required by this section beginning with the first dollar of a claim.

> MR : Section 8 Insurance. The TNC or TNC Driver shall maintain an automobile liability insurance policy that: (a)
Provides liability coverage of at least $1,000,000 per accident for bodily injury and property damage involving a TNC Driver’s
operation of a motor vehicle while providing TNC Services; (b) Provides coverage of at least $50,000 per person for bodily injury
and at least $100,000 for personal injury of two or more persons per accident, and at least $25,000 for property damage per
accident, during the time that a TNC Driver is logged into the TNC’s digital network and available to receive requests for
transportation but is not providing TNC Services. This subsection

(b) may be satisfied by a combination of insurance policies maintained by the TNC or TNC Driver.

(c) An insurance policy required by this Section 8 may be placed with an insurer licensed under [STATE ADMITTED
CARRIER STATUTE] or with a surplus lines insurer eligible under [STATE ELIGIBLE SURPLUS LINES STATUTE].

(d) Any insurance policy required by this Section 8 will satisfy the financial responsibility requirement for a motor
vehicle under [STATE FINANCIAL RESPONSIBILITY STATUTE].

(e) If an accident occurs involving a motor vehicle that is being used to provide TNC Services, the TNC Driver shall
provide proof of insurance information to the other parties involved in the accident regarding liability insurance coverage for the
TNC Driver’s motor vehicle at the time of the accident. The TNC Driver shall also notify the TNC of the accident.
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The unclear legal status of sharing economy company

and its consequences:

*

Case study on the transportation network companies

*%

Kanyawee Limsuwan

Abstract

The past decade has seen a considerable growth of emerging platform companies, with
the most notable example being Uber, an innovative transportation company which transforms
how the society perceive the transportation service offered by private sector. As a consequence,
consumers and Uber, or which claims itself to be ‘technology company’ seem to benefit from
such alternative platform, while it appears that traditional services and the State are the one who
suffer and must come up with any measure necessary to tackle this legal gap. However, this
paper will explain the underlying causes of the difficulty in dealing with legal challenge of this
type of company. This varies from the complex and unique nature of the service to the ambiguous
terms and conditions which govern the relationship between Uber vis-a-vis its drivers and Uber vis-
a-vis its customers. On the other hand, despite such difficulty, this paper also aims at proposing
certain criteria which could be used to facilitate the determination of Uber’s status so that the
latter can be effectively regulated in an appropriate manner which would allow not only the
consumers to get the most out of the service, but also for a traditional service to not feel inflicted

by the unequal treatment, and instead, be encouraged to adapt itself in a competitive market.

Keywords: sharing economy, technology company, platform company, Uber

" This is a draft of the paper based on one part of my LL.M. essay “What is the legal status of sharing economy company?:
case study on transportation network companies and home rental companies”
" Legal officer at CAT Telecom Public Limited Company, LL.M. specialises in Competition, Innovation and Trade Laws at

London School of Economics and Political Science
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1. Introduction

Since the development of technology, sharing economy plays a significant role in
improving our living standard. These platforms allow us not only to eamn additional income by
becoming sellers, hosts, drivers, etc. but also to enjoy a variety of choices from whoever enter into
these markets. Although it is obvious that sharing economy provides us with numerous benefits,
there exists some legal problems arising from the unclear legal status of these platform
companies. Because of the fact that these works or services can be provided by a high degree of
flexibility, the platform companies mostly claim themselves as ‘technology company’ doing
business with their independent contractors or what they called ‘business partners’ rather than
entering into traditional contractual relations among normal service industries. Such peculiar
relationship, which is explicitly stated in their agreements’ terms, contributes to a number of legal
concerns that might have followed. In particular, transportation networks, which could be seen as
one of the most successful businesses across the world, generate several legal concerns because
of their specific business strategies. For example, from the consumer’s perspective, consumer
protection law, insurance, data protection law of customers’ database may be left with
uncertainty. Additionally, from state’s viewpoint, a number of legal issues have been established
which are criminal record or tax schemes of these online services.

As a result, this can be viewed as two possibilities 1) it can be seen as an efficient or
nimble approach of these platforms to reduce costs and maximise the assets, or 2) it is simply the
avoidance of regulations in their markets. On account of this, the determination of legal status of
these platforms company is necessary so that consumers and involving workers’ welfare will be
guaranteed. This paper will focus on the legal issues arising from the operation of the ride
sharing’s platforms. On this subject, there are numerous ongoing cases regarding the rights of
workers who are working with the sharing economy company especially in the case of ‘Uber’
raised by its workers or Uber’s drivers. Moreover, not only could the licenses of these drivers be at
stake but the clarity of personal injury liabilities arising from this transportation network is also
problematic. Owing to the fact that these issues affect a large number of online users, therefore,
this paper will focus on these legal issues.

In order to determine the legal status of these companies, this paper starts with the
interests of determining sharing economy company legal status in section 2 and the ambiguities of
sharing economy company in section 3 before exploring the criteria adopted to determine the
legal status between service or technology company in section 4 which concludes that their legal
status can be examined on the case-by-case basis. After that, in section 5, consequences and
implications resulting from the different legal status will be analysed. Subsequently, in section 6,
the future of sharing economy company and recommendations to strive for a balance of
competing interests will be presented. Last but not least, section 7 will analyse two challenges for
the regulators both positive impacts and numerous concerns of the sharing economy before

proceeding to the conclusion in section 8.
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2. The interests of determining the status of sharing economy company

“You can’t always see the employer but that doesn’t mean the employer’s not there -
sometimes we’ve got to peel behind the curtain”’. This statement shows that the clarity of these
companies’ status is at issue. It is obvious that being employees under employment contract
provides a number of benefits as labour law aims to protect the vulnerable workers working for
the employees who have more bargaining power. The kind of relationship between the sharing
economy companies and their workers plays an important role in determining these companies’
status. Due to the fact that workers can enjoy the benefits from the flexibility of working
conditions, “most of new forms of employment identified do not have a proper, specific or
collectively agreed legal basis in most of the jurisdiction in which they operatez. Currently, “no
specific regulatory environment has been set for most of the new employment formats, the
challenges and issues are immense”.

In light of the employment issue, competitive advantages might arise from this uncertain
legal status of transportation network platforms. Because of their one step of innovation beyond
traditional licensing regulations, these business platforms do not fall into traditional legal
categoriesa, especially licensing regulations. This leads to a number of problems across several
countries raised by the traditional taxi drivers who are subject to traditional governing regulations
on the ground that this is an unfair competition as these platforms enjoy by far the best
competitive advantagesa.

Additionally, due to the fact that cars are the most obvious successful example as these
“sharing sites allow individuals to act as an ad hoc taxi service when it suits them”, a higher legal
risk regarding personal injuries lies on these platform users.

This could not guarantee that these sharing economy platforms will provide insurance for
injuries arising from their platforms transaction. Determining the legal position of these platforms
could, thus, lead to a better tort litication of injurers.

In summary, taking into account the rising number of problems arising from the ambiguous
legal status of sharing economy platform companies, it can be concluded that the challenge
among lawyers is the question as to extent we should strive the balance between innovation and
intervention by mean of law. If we could find the balance between promoting technology
companies’ incentive and maximising consumer welfares in term of price, quality, quantity and
other interests, it could then be said that legislative and executive bodies as the representatives
successfully achieve their missions. The underlying logic is that, in the democratic state, the

government is elected by the people in order to serve them.

! Sarah Dobson, ‘Worker Rights in Need of Clarity in Gig Economy’, Canadian HR Reporter, September 2016.

? Stefan Nerinckx, ‘The “Uberization” of the Labour Market: Some Thoughts from an Employment Law Perspective on the
Collaborative Economy’ (2016) 17 ERA Forum 245 <http://dx.doi.org/10.1007/512027-016-0439-y>.

>v Katz, “What’s Old Becomes New: Regulating the Sharing Economy”, (April 2014)
https://bostonbarjournal.com/2014/04/01/whats-old-becomes-new-regulating-the-sharing-economy/ [Last accessed: 19 May
2017]

* Anti-Uber protests around the world in pictures, http.//www.telegraph.co.uk/technology/picture-galleries/11902080/Anti-

Uber-protests-around-the-world-in-pictures.html [Last accessed: 19 May 2017]
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3. Ambiguities of the legal status of sharing economy company

Owing to the fact that technological improvement has improved our quality of life, the
rising number of legal issues needs to be addressed. It can be said that the current legal
frameworks are left behind this fast advancement of technology. This phenomenon can be
described as “playing catch-up between the regulators and these innovative companies”.

In order to examine their legal status, all of the involving factors are the issues that should
be taken into consideration. This paper will group the ambiguities of the legal status into three
factors as follows; a) due to the contract between the sharing economy companies and their
contractors, b) due to terms and conditions accepted by customers and c) due to the complexities

and specific characteristics of the services.

a) Due to the provision of the contract between the sharing economy companies and
contractors

In ride sharing platforms, the terms and conditions between Uber and drivers are not
deemed as a relationship between employer and employees. Due to the clear terms of Uber
which provides that this relationship is “a business relationship between Company and drivers”,
Uber claims that all drivers are its business partners. These drivers are responsible on their own as
they have the right to decide “when, where and for how long” they will work on Uber Application.
Therefore, from this terms and conditions, it is obvious that Uber claims itself as an intermediary

platform who is not responsible for any further conduct of the drivers.

b) Due to terms and conditions accepted by customers

Customers accept Uber’s terms and conditions on Uber’s mobile applications or websites
that Uber’s services constitute “a technology platform which enables users of its services to pre-
book and schedule transportation, logistics, delivery, [...] with independent third party providers of
the services””. Hence, Uber is not responsible for the relationship between customers and drivers
which could be implied that Uber will not be liable to any liabilities occurring by the use of its

platform.

c) Due to the complexities and characteristics of services
New ideas are constantly developed. Thus, defining something brand-new is always
. . 7. .
difficult to cover all of the relevant aspects. Sharing economy is one of the obvious examples

which have a complex relationship and specific characteristics varying from the nature of each

® Uber Terms and Condition, Your Relationship with Company; You acknowledge and agree that Company’s provision to

you of the Driver App and the Uber Services creates a direct business relationship between Company and you. Company

does not, and shall not be deemed to, direct or control you generally or in your performance under this Agreement

specifically, including in connection with your provision of Transportation Services, your acts or omissions, or your operation
and maintenance of your Vehicle. https://www.uber.com/legal/terms/gb/ [Last accessed: 18 May 2017]

®ibid 6

"R Botsman, The sharing economy lacks a shared definition http://www.collaborativeconsumption.com/2013/11/22/the-

sharing-economy-lacks-a-shared-definition/ [Last accessed: 19 May 2017]
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platform. In this regard, we can recall the quote made by Bertrand Russell, a British philosopher,
who states that “Everything is vague to a degree you do not realise until you have tried to make it
precise”. When each sharing economy platform developed its online space, nobody had ideas as
to what is going to happen. Finally, some of these developers succeed in putting their ideas into
practice resulting in these useful sharing platforms we are using today.

Nevertheless, these companies reduce their costs by avoiding the relevant costs; for
example, Uber cut their costs incurred by their drivers or partners’ legal status. In the context of
labor law, employees’ benefits including the costs regarding protection of the worker and working
conditions such as remuneration, holiday entitlement, liability and insurance should have been
accorded to Uber’s diver. Moreover, not only do the costs arise from these obligations, but there
are also other rights such as the right to form unions and employee’s representation which can
incur burden upon Uber, had it been an employer. The non-similarity between these relationships
are governed by different fields of law with different protection. Therefore, the need to investigate

the legal status of sharing economy company is at stake.

4. Criteria adopted to determine the legal status: service or technology company

a) Partners’ rights and obligations

Currently, there are the ongoing cases regarding the rights of workers who are working with
the sharing economy company providing transportation network called ‘Uber’. These cases are
raised by its workers or Uber’s drivers. One of which is O’Connor & Yucesoy v. Uber Technologies,
inc.” in the United States and another case is Aslam & Ors v. Uber Technologies, inc.” in the United
Kingdom. Initially, as both cases are still not finalized, it can be seen that both courts recognize
Uber’s workers as the employees who are serving transportation service of Uber’s business, the
employer. From these ongoing decisions which create a rebuttable presumption of employment
status, this paper aims to find which approach, taking into account the ambiguous nature of these
sharing economy companies, should be taken in determining their legal status. This is because the
fact that they are solely the technology company will have significant different legal effects
compared to the service company which are subject to the compliance of several regulations (in
this case, labour law).

It is obvious that the criteria of employment relationship are set out explicitly. In this case,
the transportation network company also has exactly identical criteria. Despite the fact that Uber’s
terms of service state that the driver agrees to enter into a direct business relationship and
acknowledges that Uber does not control driver performance, the court in O’Connor & Yucesoy v.
Uber Technologies, Inc. explicitly states that there is a rebuttable presumption that Uber is an
employer.

“From this case, the court applied California’s two-step process for determining whether a
worker is an employee or independent contractor. The first step is to ask whether there exists a

kind of service here. For this issue, the court held that, although Uber is a technologically

¢ O’Connor & Yucesoy v. Uber Technologies, Inc., CA. No. 13-03826-EMC (N.D. Cal.)
’ Aslam & Other v. Uber Technologies, Inc., case number 2202550/2015
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sophisticated company, Uber is a transportation company which has Uber’s drivers serving its
service or a ride to customer. This has become a rebuttable presumption that Uber has an
employer status. The second step is to ask whether or not Uber has a right to control the work of
the driver. For this issue, the court concluded that the ultimate determination of employment
status has to be decided by a jury because there were disputes over material questions such as
whether Uber has the right to significantly control the manner and means of drivers’ transportation
services. However, no jury trial is currently scheduled™®”.

In lisht of O’Connor & Yucesoy v. Uber Technologies, Inc, “Aslam & Ors v. Uber
Technologies, Inc., the UK employment tribunal found that Uber does not simply sell the
software; it sells rides. Thus, the company business is private hire, and not simply the application.
From the claim of Uber’s drivers, the tribunal made three findings; firstly, Uber is an employer
according to the Employment Rights Act 1996, the Working Time Regulations 1998 and the
National Minimum Wage Act 1998. Secondly, its drivers’ working time is regulated by the Working
Time Regulations 1998. Lastly, its drivers are regulated as ‘unmeasured workers; under the National
Minimum Wage Regulations 2015. This finding results in a number of Uber’s drivers benefits
derived from these labour law. Nevertheless, Uber appeals this case to the employment appeals
tribunal’ .

According to these two cases, it is clear that Uber provides a service or sell a ride, not
selling a software as it claims to be a technology company. From my point of view, | agree with
the logic from the case of Aslam & Ors v. Uber Technologies, Inc. that compares the allocation of
customer via Uber’s application to its drivers with the use of radios to dispatch taxi cabs by Yellow
Cab. From this fact, | believe that Uber is a service company rather than a technology company
which is subject to labour law. However, there exists the difficulty to apply labour laws to all
sharing economy companies as they have an ambiguous relationship depending on the purpose of
founding their platform. In this regard, Steven Green House suggests that we need to distinguish
between “crowd-work” and “work-on-demand via apps,” which has the main difference in the
way of accomplishing the performancelz.

After having separated work-on-demand via apps out of other crowd-work on sharing
economy companies, it is crystal clear that only work-on-demand via apps, in this case within the
scope of transportation market; Uber and other transportation network companies have the
different degree of control power comparing to traditional crowd-work sharing platforms. For
instance, it can be clearly seen that ‘Bla Bla Car’ which the online users or the crowd-workers use
this online platform to share their remaining spaces in their car to their destination according to
the place and time that they have set. This type of relationship, Bla Bla car as a platform and
customers have no control power over the driver who have decided to share their rides in order to

By Murray, ‘The Emergent Legal Issues of the Sharing Economy’, Information Technology and the law lecture slides,
January 2017

Yibid 5

1 S Greenhouse, ‘Uber: On the Road to Nowhere’, American Prospect December 2015, http://prospect.org/article/road-

nowhere-3
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gain the on-top income. From my perspective, this type of sharing economy company does not
fall within the employer’s status because it has no power to control the manner and means of
drivers’ transportation services at all. Hence, in order to determine their real legal status, these
companies need to be analyzed from the fact, not from their terms in the agreements which
mostly exclude the employment relationship, on the case by case basis depending on each

relationshipm.

b) Liability of platform provider owing to the fault of partners and customers

According to Uber’s terms and condition, Uber is not responsible for any liability resulting
from the use of its platforms. Therefore, all Uber’s drivers will be liable for the tort that they have
committed. In this regard, insurance is the measure to alleviate their risks. Normally, the vehicle
used in the course of business is considered to be a commercial vehicle and thus requires a
specific type of insurance. This policy covers liability resulting from the damage caused by such
vehicle during the commercial missionm. Therefore, if the state authorities do not consider Uber
driver as an employee but as an independent driver just as Uber claims, this means that Uber
drivers who usually do not hold taxi license have to rely on their personal insurance policy.
However, after having considered the Court’s opinion from Aslam & Ors v. Uber Technologies, Inc
that Uber is a service company, we can contend that if a driver is driving on behalf of Uber, the
drivers accomplish a ride with the commercial purposes. In this regard, in the absence of the
commercial insurance coverage from the part of Uber, an action can be taken against Uber
according to the theory of vicarious liability.

Moreover, the guest statute does not apply to the passensers, excluding them from the
personal insurance coverage of the Uber driver"”. Even though Uber requires the drivers to acquire
a proper insurance policies, this does not provide sufficient protection for passengers up to the
standard of commercial automobile insurance required by the State for traditional commercial
vehicles like taxislé‘ As a consequence, there has been an effort from the legislatures to enact
laws successfully obliging Uber to bear the responsibility in providing insurance coverage for its

. 17
drivers .

P A Aloisi, ‘Commoditized Workers : Case Study Research on Labor Law Issues Arising From a Set of “ on -Demand / Gig
Economy Platforms 7’ (2016) 37 Comp. Labor Law & Pol’y Journal 653
https://papers.ssrn.com/sol3/papers2.cfm?abstract_id=2637485&download=yes

“ Talia G Loucks, ‘Travellers Beware: Tort Liability in the Sharing Economy’ (2015) 10 washington journal of law, technology
& arts. page 337

“ Ry Leeman, ‘Blurred lines: Insurance challenges in the ride-sharing market’ (2014)R Street Policy Study NO.28 page 6,
https://www.ftc.gov/system/files/documents/public_comments/2015/05/01717-96147.pdf [Last accessed: 20 May 2017]
A Westney, Uber, Lyft Sideswiped By Conn. Cabbies' Suit, LAW360 (May 22, 2014),
https://www.law360.com/articles/540330/uber-lyft-sideswiped-by-conn-cabbies-suit [Last accessed: 20 May 2017]

17Insurance for Ridesharing with Uber, https://www.uber.com/es-PR/blog/insurance-for-uberx-with-ridesharing/ [Last
accessed: 20 May 2017]


https://www.ftc.gov/system/files/documents/public_comments/2015/05/01717-96147.pdf
https://www.law360.com/articles/540330/uber-lyft-sideswiped-by-conn-cabbies-suit
https://www.uber.com/es-PR/blog/insurance-for-uberx-with-ridesharing/

o

NIAINUINBVUAaEIdiveu UN 13 adun 16 28

c) Licensing

Almost every country regulates vehicles under certain minimum safety standards in order
to ensure that all passengers will be safe. These regulators impose all of the safety concerns such
as vehicle standards, minimum insurance coverage, or by means of licensing. Due to the fact that
car accident is a fatal incident i.e. resulting in death and personal injury, it is legitimate and
proportionate18 for states to require all of the drivers especially taxi drivers to obtain licenses.
Hence, this leads to problem as Uber’s drivers are set by Uber in a different position as a partner.
Their flexibility is one of the key factors in classifying whether or not Uber’s drivers have the
obligation to obtain taxi license. Moreover, it can be contended that, in order to meet safety
objective, other means such as other special verification offered by authority or agents is one of
the ways to address this concern. In such scenario, it can be seen that this special checking could
maximise profit for the sharing economy users as it offers an extra-earning for drivers and more
convenient journey for customers.

However, Uber is still illegal in certain countries such as Francelg, BeLgiumZO, etc. In
response to this, Uber licenced drivers into markets’ . This leads to the more explicit evidences
that Uber has the aim in operating transportation service rather than being only an intermediary
like it claims itself in the labour litigation.

5. Consequences and implications resulting from the different legal status

a) Partners’ rights and obligations

No matter what the ruling on Uber case will be, there is no clear standard that could
apply in determining legal status of all sharing economy companies as previously mentioned that
there exists the degree on different factors that need to be analysed on case by case basis.
However, what can be predicted from the company perspective is “the compliance of labour law
will raise the costs of this type of on-demand services via appszz” resulting in the higher riding fees
for customers. In the same way, if Uber’s drivers could have employee status under labour law,
the important problem would be whether they will be able to enjoy this flexibility. However, the
classification of each sharing economy company is still unavoidable as we cannot leave these
companies who aim to enjoy the regulatory loophole to gain the benefit from the society.

In conclusion, even though, at the time being, there are the ongoing judgements and a
number of academic articles raising awareness of protecting the vulnerable workers in this digital
era (both employees and independent contractors), from my point of view, this is a complicated
issue as the purpose of founding these platforms is the flexibility of the worker. In addition, it is

even more complex as there exists the fact that some Uber’s drivers complete a fake journey with

® Nayeem Syed, ‘Regulating Uberification’ [2016] Computer and Telecommunications Law Review 14.

" Uber fined in France over Uberpop http.//www.bbc.co.uk/news/business-36491926 [Last accessed; 18 May 2017]

“Brussels court bans Uber, imposes 10,000 euro fine for every violation of its ridiculous order

http://tech.eu/news/brussels-court-bans-uber/ [Last accessed; 18 May 2017]

#"Uber Launches Licensed Driver Service in Germany
https://blogs.wsj.com/digits/2015/05/19/uber-launches-licensed-driver-service-in-germany/ [Last accessed; 18 May 2017]
22
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the conspiracy from their friends or relatives in order to reach the miles. Should we balance the
protecting of the vulnerable employees and also support the business as if the regulators aim to
promote only the workers” welfare, it would result in less incentive for the creators who wish to

enter into the digital market. This is a difficult problem that regulators need to carefully consider.

b) Liability of platform provider owing to the fault of partners and customers

Travellers using Uber around the world agree on the fact that, compared to traditional
taxi, Uber services is cheaper, more convenient. Moreover, they mention other positive reasons as
to the conduct of the driver and the sanitary of the vehicles. Nevertheless, this satisfaction cannot
rule out the possibility of accident during the ride. When this occurs, deficiencies in law, in
particular the insurance coverage, have manifested themselves” .

As mentioned in the previous section that, as Uber denies its employment relationship
with Uber drivers, it does not adopt the insurance plan, which normal business operators usually
do, to cover its liability resulting from its employed drivers causing damage to the passengers or a
third party. This signifies that the drivers have to rely on their personal insurance policyza. On the
other hand, from the passenger’s position, Uber passengers do not benefit from a guest statute

and therefore cannot hold Uber drivers liable from the injury caused during the ride”.

c) Licensing

In general, taxi services are subject to the taxi licensing rules of the state in which the taxi
driver exercise his/her profession as such. Each state has its own procedures and justifications of
public interest for taxi licensing policy. The most common justification is that imposing licensing
obligation to the taxi sector allows the state to ensure the public of the safety and accessibility of
taxi services as well as to promote environmentally friendly vehicles. This can be done by setting
minimum safety standards of the vehicles, verifying the criminal records of the drivers or
determining a fair and transparent fees calculator as requirements for obtaining a taxi license. As a
consequence, the state will strive a balance between the guarantee of such public interests and
the interests and incentives of the taxi driver”..

In this regard, Uber characterised itself as a “technology company” whose software
facilitate independent drivers and therefore, the traditional taxi licensing rules cannot be incurred
upon it. This is logic if the Uber’s assertion is valid. However, this is arguable since the question
remains as to whether or not Uber truly makes money from the function of its application. The
answer is negative, as it appears that Ubers earn money only when the ride is matched. Moreover,

if Uber serves only as a neutral intermediary, it is controversial as to why Uber, and not so-called

# USA TODAY Uber Sued for Wrongful Death of 6-Year-Old Girl, http://www.usatoday.com/story/tech/2014/ 01/28/uber-
wrongful-death-lawsuit/4959127. [Last accessed: 21 May 2017]
o DMV.ORG Who Needs Commercial Auto Insurance, http://www.dmv.org/insurance/who-needs-commercial-auto-

insurance.php [Last accessed: 21 May 2017]
Z ibid 15

26Driving licences for taxis and private hire vehicles https.//www.gov.uk/taxi-driver-licence [Last accessed: 21 May 2017]
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independent driver, has a monopoly in setting pricesﬂ.

Therefore, many states reject Uber’s assertion so as to bring Uber under regulation and
licensing procedures. This may take a specific form which is different from the traditional taxi
licensing rules. For example, the California Public Utilities Commission (CPUC) put Uber under the
category of service called “transportation network company”, obliging it to obtain a permit from

CPUC, and follow other policies aiming at ensuring the public safetyzs.

6. The future of sharing economy

a) Towards more regulated innovation platforms

As it can be concluded that, even though these sharing economy company platforms like
Uber places itself to be merely technology provider, legal enforcement authority which are courts
and tribunals classify them in the opposite way. From the recent Advocate General’s Opinion in
Case C-434/15" in which Asociacion Profesional Elite Taxi seeks to challenge the utilisation of
Uber’s application as illegal because neither drivers nor Uber hold taxi licence, the Advocate
General points out that Uber offers transportation service. In the opinion, it can be seen that Uber
exercises control over drivers in terms of 1) drivers’ entrance conditions set by Uber, 2) financial
rewards for drivers who could reach a high number of trips, 3) drivers’ work quality assessed by
passengers posting on its platform and 4) the price set by Uber’s application. The Advocate
General concluded that from all of these factors, Uber cannot be seen as an intermediary
between those two users. It is no doubt that Uber offers a transportation service by organising and
managing “a comprehensive system for on-demand urban transport”. Therefore, Uber is subject to
local license laws. This leads to the confirmation in employment case that Uber has to be
determined as an employer providing transportation service. Moreover, Uber is responsible to all

injuries caused by the use of its services as it is an employer.

b) Recommendation: striving for a balance of competing interests

Although the self-regulate strategies of these platforms might serve as effective soft
measures in encouraging the partners (drivers in the case of Uber) to comply with the local laws,
such internal rules or guidance do not have a binding legal force but merely measures governing
the conduct or Uber’s relationship with the partners within the company. This is the reason why,
after several years of increasing frustration among traditional service providers, national authorities
start the initiative to develop the law or measures to regulate the sharing economy companies
and no longer let them enjoy privileges of being outside legal control of the states.

However, the regulation of innovation in the sharing economy is particularly complex
because it is unclear whether these practices fit within existing legal frameworks that apply to
equivalent commercial practices and should play by the same rules, whether these practices

should remain, to a great extent, unregulated, or whether these practices should benefit from less

“ibid 3
* ibid 3

# Advocate General’s Opinion in Case C-434/15 Asociacion Profesional Elite Taxi v Uber Systems Spain, SL
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demanding regulationsBO. This is because, on the one hand, sharing economy companies have
developed such an innovative platform like no others traditional companies have ever imagined
of. This requires not only creative ideas from the inventors but also time, lobbies, distinctive
human resources as an investmentzl. Thus, it is not fair to only look at its success at present and
ignore its underlying cost of research and development which is necessary for the advancement of
the modern society in the context of information era we are living in. On the other hand, over the
course of the last decade, we have witnessed the ongoing demonstration and frustration of the
traditional service companies against these sharing economies platforms. From their point of view,
it is unjust to have certain economic sectors in which the operators do not play according to the
same rule and do not bear the same duties and obligations. Moreover, the public who become
involved with these sharing economy companies might face risks of finding themselves
unprotected such as the reduced possibility of seeking reparation from the damage to personal or
property injury as illustrated in the previous sections.

Therefore, these competing interests are imminent and state authorities must strive a
balance so that the innovation can be promoted and at the same time state can still ensure
public interests.

7. Two challenges for the regulators

a) Positive impacts of the sharing economy

Since the growth of the sharing economies platforms, studies have shown that these
platforms have a significant impact of the market as they expand the size of the market overall. In
addition, the fact that they use innovative ideas and technology which underline their success, the
traditional service companies feel the need to also employ an innovative approach to improve
their service in order to survive in the market. This results in the increase in competition and
would then benefit the customers who now have more choices and alternative in terms of price,
convenience, and accessibility. Moreover, one of the most innovative aspects of the sharing
economy companies is that it changes the way human resource is managed. Partners of Uber
enjoy a great length of flexibility while, at the same time, adhere to the common platform
provided by the companies. Moreover, concerning the asset, as opposed to the traditional service
companies, the sharing economy companies do not own an asset itself; i.e. Uber do not own cars
to offer a ride but still has un-comparable business value on the market. Instead, they rely on the
asset of its partners to make profit for each ride without having to bear the cost of maintenance or

other related cost.

PSofia Ranchordas, ‘Does Sharing Mean Caring ? Regulating Innovation in the Sharing Economy’ (2015) 16 Minnesota Journal
of Law, Science & Technology 413
<http://ssrn.com/abstract=2492798%5Cnhttp://conservancy.umn.edu/bitstream/handle/11299/172061/Ranchordas.pdf?seq
uence=1&isAllowed=y>.

o Benjamin G Edelman and Damien Geradin, ‘Efficiencies and Regulatory Shortcuts: How Should We Regulate Companies
Like Airbnb and Uber?’ [2015] Stanford Technology Law Review 1.
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b) Numerous concerns

Despite the aforementioned plus sides, it is clear that the sharing economy companies
poses societal challenges resulting in regulatory challenges concerning tax, labour law, insurance,
consumer protection issues etc. This is why they can be considered as a “disruptive innovation”. It
can be concluded that their clauses stating that they are not obliged in any arising liability have an
objective to benefit from legal loopholes and deficiencies so as to avoid being subject to legal
obligations.

This is not how our economic sectors should operate. In fact, in a democratic state, a law
is the reflection of the social norm as it is enacted by the legislatures who have been elected by
the people. Therefore, there exist a chain of democratic legitimization of law which signifies that
each and every law should have the aim to serve the society as a whole. It can be seen that in
this period, the concept of human dignity and human rights is significantly prominent. Therefore,
we passed from the period of pure liberalism where the role of state is limited in the economic
domain to the period of neo-liberalism where other considerations serve as justifications for the
limitation of the freedom to do business. Such other interests which might prevails over
commercial interests included, among others, the need to protect consumer welfare and to
ensure public safety.

For innovative companies, problems might arise from their partners’ taking some
advantages of the system. For example, there are cases in which Uber’s driver makes a fake
journey in order to reach a certain mile. The most abused situation, however, is when the drivers
use the sharing economy platforms to avoid the state regulation and taxation. For instance, we
might find Uber drivers providing a ride all day and night just like a fulltime taxi driver. The only
difference is that they do not have to bear the cost of obtaining state taxi license and comply
with other regulations governing vehicle with commercial purposes.

Therefore, there is a need to strive the balance between the firm’s incentives and
consumer protection. The question remains as to what extent the right to consumer protection
which is a public interest overrides the right to do business. Such question cannot be simply
answered at the moment, taking into account the complex nature of the sharing economy
companies as explained in the previous sections. One important thing to bear in mind is that when
the society evolves in such a great rapidity during the digital age, there will be a lot more
innovations created in the future which touch every sector ranging from economic, social to
cultural domain. For instance, old museums now offer a 3D interactive map instead of a printed
map to visitors. As a consequence, it is important that the laws need to be adaptive so as to not
be left behind the changing society.

Thus, the sharing economy phenomenon is a good exercise which poses challenges to the
state and requires an immediate answer as to how the states would regulate these innovative
platforms. Only when the states can strike a balance and give the legal policy which can satisfy all
stakeholders from sharing economy companies to traditional service providers and society as a
whole as service users, the society can truly benefit from the innovative progress by not having to

undermine its welfare.
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8. Conclusion

It can be concluded that sharing economy platforms believe in the “Self-Regulation” idea of
Cyberlibertarianists32. However, state authorities believe in the opposite idea or it can be seen that
they are “Cyberpatenalists” who believe that these online company can and should be regulated.
Firstly, the determination of their legal status is assessed on the case by case basis. Although the
terms and conditions of these companies mostly exempt them from relevant legal burdens, law
will be applicable according to the fact. Nevertheless, the more regulation the state imposes, the
less innovation will be developed. From my point of view, | believe that the idea of “Network
Communitarianists” who contend that there exists “a networked community or matrix dots which

”

share ideas, beliefs and opinions33 can provide us with the response as to what extent these
companies should be regulated. Implicitly, in the near future, a community will discuss and decide

the proper balance of regulating this sharing economy platforms.

A Murray, Information Technology Law: The Law and Society, 3 edition (2016)
33
ibid 33
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En Route to the EU — ASEAN Open Skies Agreement

Anggia Rukmasari

Abstract

Four years ago a Joint Declaration was adopted in the European Union ("EU”)' and
the Association of Southeast Asian Nations (“ASEAN”)’ Aviation Summit in Singapore (the
“Joint Declaration”). The European Commission (the “EC”) and ASEAN proposed to take
aviation cooperation to a new level by negotiating a comprehensive air transport
agreement between the EU and ASEAN, particularly on the possibility of a bloc-to-bloc
open skies agreement. If the process goes well, soon, the aviation world will have its first
inter-regional open skies agreement to have ever been concluded.

Unlike the EU which has a well established open skies system, ASEAN is still paving
its way to adopting such a regime. In fact, not all of the ASEAN member States are on the
same page for a full liberalization of this industry in the region. From the above, integrating
the two unique characteristics of each of the EU and ASEAN open skies regimes into one
regime of inter-regional open skies as mandated by the Joint Declaration will be a
challenging task for both of the blocs. From the legal perspective, some issues such as
market access, ownership and control, competition regulations, etc. need to be resolved
to materialize this plan. This present contribution will try to answer the possibility of
making the EU-ASEAN single aviation market come true. In addition, it will also critically
analyze some legal aspects that must be considered by both of the blocs to conclude an
open skies agreement particularly on market access, ownership and control, competition

regulations, as well as safety and security aspects.

Keywords: EU-ASEAN Open Skies Agreement, open sky, liberalization

' Anggia Rukmasari is a senior associate at Bahar & Partners, a law firm based in Jakarta, Indonesia. She is also
now sitting as the Secretary General of the Indonesian Air Law Society. She completed her post-graduate
degree in 2014 from the International Institute of Air & Space Law, Leiden University, The Netherlands.

"EU is an international regional organization comprising 28 European States and governing common
economic, social, and security policies. The EU’s members are Austria, Belgium, Bulgaria, Croatia, Cyprus, the
Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and the
United Kingdom.

? ASEAN is an international regional organization comprising 10 South East Asia States and governing common
economic, and social policies. The ASEAN’s members are Indonesia, Malaysia, Thailand, Singapore, Brunei

Darussalam, Lao PDR, Vietnam, Mayanmar, Cambodia, and the Philippines.
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En Route to the EU - ASEAN Open Skies Agreement

On 12 February 2014, a Joint Declaration was adopted in the EU and ASEAN Aviation
Summit in Singapore. The EC and ASEAN member States proposed to take aviation
cooperation to a new level by exploring the possibility of a bloc-to-bloc open skies
agreement (the “Plan”). If the process goes well, soon, the aviation world will have its first
inter-regional open skies agreement to have ever been concluded.

In today’s air transport industry liberalization trend, EU is the world’s largest and most
successful example of regional market integration and liberalization. European aviation
markets were traditionally protected, fragmented and highly regulated by States. Until in
April 1997, the EU completed a regional integration of the operation of air services among
its member States into a single aviation market. The EU liberalized its air transport sector in
three stages, which are known as the first, second and third packages.4 The EU’s successful
liberalization of the air transport industry ushered in a period of unprecedented growth in
air transport and introduced many new entrants and business models into the market.
Unlike the EU, ASEAN is still paving its way to adopting such a regime. In fact, not all of the
ASEAN member States are on the same page for a full liberalization of this industry in the
region. Thus, liberalization in this region is being conducted gradually.5 In fact, although
since 2015 the multilateral agreements on air services as the ASEAN open skies agreement
package ® has come into effect, country like Indonesia still put limitation into its

implementation in the name of sovereignty to protect its domestic market and interests.

® ASEAN is an international regional organization comprising 10 South East Asia States and governing common
economic, and social policies. The ASEAN’s members are Indonesia, Malaysia, Thailand, Singapore, Brunei
Darussalam, Lao PDR, Vietnam, Mayanmar, Cambodia, and the Philip pines.

! Brian F. Havel: Beyond Open Skies, A New Regime for International Aviation, Kluwer Law International, 2009,
p. 12.

° Unlike, the EU open skies regime, in the ASEAN context, to date, open skies does not go beyond the fifth
freedom. For further details please reffer to the ASEAN Multilateral Agreement on Air Services signed in
Manila on 20 May 2009 ("MAAS") available at
http://cil.nus.edu.sg/rp/pdf/2009%20ASEAN%20Multilateral%20Agreement%200n%20Air%20Services -pdf.pdf,
last accessed on 1 April 2015; and ASEAN Multilateral Agreement on the Full Liberalization of Passenger air

Services signed in Bandar Seri Begawan on 12 November 2010 ("MAFLPAS") available at
http://cil.nus.edu.se/rp/pdf/2010%20ASEAN%20Multilateral%20Agreement%200n%20F ull%20Liberalisation%2
00f%20Passanger%20Air%20Services-pdf.pdf, last accessed on 1 April 2015.

® Unlike EU which established its liberalization regime through the EU internal regulation (the Commission
Regulation (EC) No. 1008/2008 on Common Rules for the Operation of Air Services in the Community) and
the 2002 CJEU open skies rulings, ASEAN member States set its open skies regime through negotiations that
are put into multilateral agreements, i.e. MAAS, MAFLPAS, and ASEAN Multilateral Agreement on the Full
Liberalization of Air Freight Services signed in Manila on 20 May 2009 ("MAFLAFS"). Thus, these multilateral
agreements are distinctive characteristics of the ASEAN open skies policy compared to the one established
under the EU. These multilateral agreements and their implementing protocols are bibles for the
implementation of open skies in ASEAN. To know exactly how the ASEAN open skies unique system works is

by going through each of these multilateral agreements.


http://cil.nus.edu.sg/rp/pdf/2009%20ASEAN%20Multilateral%20Agreement%20on%20Air%20Services-pdf.pdf
http://cil.nus.edu.sg/rp/pdf/2010%20ASEAN%20Multilateral%20Agreement%20on%20Full%20Liberalisation%20of%20Passanger%20Air%20Services-pdf.pdf
http://cil.nus.edu.sg/rp/pdf/2010%20ASEAN%20Multilateral%20Agreement%20on%20Full%20Liberalisation%20of%20Passanger%20Air%20Services-pdf.pdf

NIAINYMINEVUaENIRYEU TN 13 adun 16 37

From the above, integrating the two unique characteristics of each of the EU and ASEAN
open skies regimes into one regime of inter-regional open skies as mandated by the Joint

Declaration will be a challenging task for both of the blocs.

The EU — ASEAN Open Skies Plan Prospect

To make this Plan taking place, all of the pieces of the puzzle then need to fall in place.
From the EU side, it is no doubt that they are very ready to make this plan soon come
true. As a regional organization, the EU already has a well-established internal (open skies)
system. | analyse that they have at least three characteristics that strongly sustaining the
implementation of the open skies policy within the region, namely (i) a “one door”
external policy, (i) regulatory convergence, and (iii) joint bodies/agencies.

The “one door” external policy is that EU has a centralized authority/supervisory body
dealing with open skies policy, the EC. The EC is acting as the representative of the EU
member States. Thus, dealing with the EC is considered as dealing with the 28 EU member
States. This “one door” external policy has been proven to make coordination among
member States in the region more effective and efficient. Next, the regulatory convergence
is that the EU member States recognizes an internal legal system (with its clear sanctions)
among them. It successfully brings the member States to fully implement and obey any
policy concluded, including the open skies policy. The last interesting feature is the
existence of agencies/bodies/forum for special purposes related to European aviation, inter
alia, Eurocontrol and the European Aviation Safety Agency (EASA). The existence of those
bodies has effectively divided up the complex area of aviation into special/functional
bodies or agencies that ease the EC's tasks in monitoring the implementation of the EU
open skies policy.

Further, from the EU’s perspective, realization of the Plan will be easier because EU has
already a lot of experience in engaging in open skies agreements with its key partners, for
example, with Canada in 2009 and with the US in 2009. Although those experiences
happened at a different level, in this case, a State and a regional organization, those
experiences will buoy the EU’s confidence in dealing with open skies with other new
partner(s), including regional organizations like ASEAN.

Interestingly, the three characteristics of the EU, which hold a vital role to the success of
the implementation of the EU open skies policy, cannot be found in the ASEAN open skies
policy. In fact, ASEAN has its own characteristics that are completely the opposite of what
the EU has. ASEAN has no “one door” external policy like the EU does; consequently,
ASEAN still uses a traditional bilateral agreement approach in concluding air transport
external affairs with its key partners. Unlike the EU, which has regulatory convergence,
ASEAN has a fragmented internal legal system that leads to no general recognition of law
and no legal standard within its member States. Further, ASEAN has no centralized
authority like the EU has with the EC, the European Parliament, and the Court of Justice of
the European Union. As a result, internally, ASEAN has no authority in supervising the

implementation of the open skies policy, meanwhile, externally, it will result in ASEAN's
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key partner(s), whereas every time they deal with ASEAN, they have to negotiate with each
of the ten ASEAN States, instead of just one as with a group of nations. Lastly, the salient
characteristic of ASEAN open skies is that ASEAN has MAAS, MAFLPAS, and MAFLAFS as its
open skies policy guidelines of which each is open to reservation from the member States.
The reservation will impede full implementation of the policy within the region. These
ASEAN characteristics are completely hampering the full implementation of the ASEAN
Single Aviation Market (“ASAM”)/ASEAN open skies policy in the region.

From the ASEAN side, the above conditions make realization of the Plan look too
ambitious. For the time being, the ASEAN States are obviously not ready to implement the
Plan. There is plenty of internal homework needing to be fixed so that ASEAN is able to
compete with the EU in the future under the framework of the inter-regional open skies
policy. Adopting the three EU characteristics within ASEAN will be a good starting point,
which at the same time will also be the hardest point for the ten member States to be
realized. Why? Because some ASEAN States still see this regional policy as a threat to their
national interests. Thus, ASEAN States put their sovereignty above all. In fact, sovereignty
issues complicate the prospects for example in harmonizing competition policies as well
as safety, security and air traffic management issues. Thus, having those three EU
characteristics will only be another ambitious goal if each ASEAN member State still insists
on upholding its sovereignty above all.

Knowing the above facts, either from the EU or ASEAN sides, my answer to my first
question is that the Plan is feasible to be realized to the extent that each of the blocs has
an already well-established internal open skies system. How to measure that a regional
open skies is well established then? Although there is no commonly agreed well-
established open skies system parameter, criteria released by the US DOT and a regional
system owned and applied by the EU may be used as reference considering that US is one
country and the EU is one regional organization which have pioneered the system and so

S
far are deemed successful.

! See Defining “Open Skies,” 57 Fed. Reg. 19323-01, 1992; See also Towards Open Skies, a policy Paper by
DOT, 1992, p. 5-21. According to the DOT, there are 11 key characteristics of open skies, as follows:

Open entry on all routes;

Unrestricted capacity and frequency on all routes;

Unrestricted route traffic rights including no restrictions as to international and beyond points;
Pricing flexibility;

Liberal charter arrangements;

Liberal cargo regime;

Ability to convert earnings and remit in hard currency promptly and without restriction

Open code-sharing opportunities;

0 o N o RN

Self-handling provisions (the right of the carrier to perform and control its airport functions in

support of its operations);

10. Pro-competitive provisions on commercial opportunities, user charges, fair competition and inter-
modal rights; and

11. Explicit commitment to non-discriminatory operation of and access to computer reservation

systems.
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Some Legal Aspects to be considered in realizing the Plan

Moving on to the next question, on what the Plan implies in regard to market access,
ownership and control, regulatory competition, and safety and security in the two blocs, it
will be difficult for the weak system within ASEAN to make ASEAN carriers survive
competing with the EU carriers. A legal basis for going beyond the fifth freedom is still far
off any discussion agenda within the ASEAN Transport Ministry, so are the ownership and
control provisions in ASEAN internally which still need approval from other ASEAN member
States will hamper full implementation within ASEAN itself and the Plan, where it will be
difficult for EU carriers to penetrate the bloc. In terms of completion of regulation and
safety and security provisions, having no common recognized competition regulation and
different level of compliance of safety and security standards within ASEAN will cause the
EU to have to adjust to each of the ASEAN States’ conditions in implementing the Plan. In
short, the ASEAN side is still not yet ready to face the implications of the Plan in those
areas. This situation will also affect EU carriers where they cannot maximize their interests
from the implementation of the Plan. Thus, it can be said that for the time being, in
implementing the Plan the EU shall have to wait for there to be internal progress of ASEAN
open skies to maximize the work of the working group in bridging common interests and

compromising to solve the problems between the blocs.
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metropolitan area of Barcelona) lanuuall uanani Elite Taxi SadendasinAmansdsly Uber Spain
gAngAnssumsudsiuiliidusssunnmsliuiniseessalagasimuendindululnsdnindouiuas
Sumedidin anvinedl Elite Taxi 1éiFonfasliimadsing Uber Spain nszvhmginssusudunisunsnussd
dnlueunan’

aamdydvneey 3 wiiiglaundanudiui ufnsdfnmdainanagiieiusaing
fusgneumslulssmaay uisUuuumssiiugsiaves Uber tudeslestulussduaina Jamsfiazios
sunsfimsanlussduannmglsuianinia’ uenaind lunisflazfinanadiinisdiiiugsiaves Uber du
Humsudstuitlifusssumungransudsiunenisivesadusswielidy maduiuasdesnsuiins
Usgnaufan1sves Uber iufanisvudsansisuy uidnmaluladiindnueunaiadu vionsuaunany

*

YU, IS UETTUMERS

' C-434/15 - Asociacion Profesional Elite Taxi v Uber Systems Spain, SL, Opinion of Advocate General Szpunar delivered on
11 May 2017.
? c-a34/15 - Asociacion Profesional Elite Taxi v Uber Systems Spain, SL, Judgment of the Court (Grand Chamber) of 20
December 2017.
’ Judgment of 20 december 2017, Asociacién Profesional Elite Taxi and Uber Systems Spain, SL, C-434/15
ECLI:EU:C:2017:981, paragraph 13.
! Ibid., paragraph 14.
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v
a1

gULLUU@iﬁ%TM;J%u m'i«’(hLLuﬂﬂizmmqiﬁﬁ]ﬁmﬁ%lﬂu%ﬂwm Uber ddusiaslasunisauginain
msnsiiteUszneuiansuioll Fahugainiusionn e Uber dndudesiinisvoougmisznauianis
YPUAAISITULINTNNITVTO N Mndamiaasausingdn Uber gndneglunuinnyvainisliunisueund.n
Hu vizewdlugBidansetind n3nszviues Uber doulsifeifunsudeduiilsiiusssn’ endlsid maiiudi
nadeuleafiulsnsudintugiidesnislasarslugsaniuiisneg duneundindudl Uber ndnduduifuly
ileuanamls’

mardvgnneay 3 uwisuifielau Jdlddaessoludimarisssuuisanaimglsy (Court of
Justice of the European Union) adumirsnuvdnmanaimsdmivanamelsy esaniisunaniii
lun1smifuguanislduazfnnunguunesannamelsyliidulilneiennain lnesiudedua ardunainis
seiumAvessaundnee itelimeudau 4 do Muelud’

1. \l0s97n Article 2(2)(d) w09 The Service Directive’ tufiutosniiulslildunsnsivsduiy
msuinmsrudsrndslusudd fodu M3ALUgIAVee Uber fifuluifiouamniilaiy azdodndudes
U3n15uUaR (transport) vieiduu3nisdenansdidnnsedind (electronic intermediary service) #3aU3n13
Fipuansauwea (information society service) mufismual3lu Article 1(2) ves Directive 98/34°2

2. anwaiznsaiugsiaves Uber anunsadnegniglduinmsdsnuarsaumeliviold uazmndu
Wty avanansaldsuussleminnudnainwlun19id1gnan (Freedom of Establishment) s Article
56 Treaty on the Functioning of European Union (TFEV)"’ waz The Service Directive Usznau The EU

Electronic Commerce Directive #58lai?

° Ibid., paragraph 15.

¢ Ibid., paragraph 16.

! Ibid., paragraph 18.

® Article 2 of Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the
internal market

“2. This Directive shall not apply to the following activities:

(d) services in the field of transport, including port services, falling within the scope of Title V of the
Treaty;
? Article 1 of Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying down a procedure
for the provision of information in the field of technical standards and regulations

“For the purposes of this Directive, the following meanings shall apply:

2. ‘technical specification’, a specification contained in a document which lays down the characteristics required
of a product such as levels of quality, performance, safety or dimensions, including the requirements applicable to the
product as regards the name under which the product is sold, terminology, symbols, testing and test methods, packaging,
marking or labelling and conformity assessment procedures.

** Article 56 of Treaty on the Functioning of European Union

“Within the framework of the provisions set out below, restrictions on freedom to provide services within the
Union shall be prohibited in respect of nationals of Member States who are established in a Member State other than
that of the person for whom the services are intended.

The European Parliament and the Council, acting in accordance with the ordinary legislative procedure, may
extend the provisions of the Chapter to nationals of a third country who provide services and who are established within
the Union.”
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3. mnnsAiiugsiaves Uber fuliidainduuimsdumsuuds Kadu nsveduluaygniile
aflugsiudegenlidniu uavdenlasuusslesanudniadnmlunisidigeanalavsel

4. ynuuladin1saniiugsiaves Uber oglun1saiunuves The EU Electronic Commerce
Directive u&1 Kty nseenmdsiunsliuinisdodidnnseindlulsemeaaudnusemalaUssinanis
goudase Article 3(2) Usznou Article 3(4) The EU Electronic Commerce Directive' vi3alai?

WaKNaUIENauAITNaAITN

Mndeifiarieiliintu maghssauuisanamelsuianaiuinmsliuinisues Uber aunsouen
sonaniuldifuaesdiu fo mslivinsueundintuiidenlosfiuiidnduglasans uazdudiaes Aons
Tsmandeudieyanaviodsesnniinislugldninis dsdnvarvoanmsliuimsluaosduiltuionios
Wiy Directive  sinsatuiu’ magAsssuwisanainglsuifiuinludiuvesnislviuinsueundindud
deulosduTidniuglnsansiuduuimsdinuansaumna uazanagnield Article 1(2) w09 Directive 98/34
Usgnau Article 2(a) 984 The EU Electronic Commerce Directive” Tngiifnd1inniude “nisliuinng
uiyaravialudegszeylnarinussuudidansetadilouaniudsuiudneuunu” wagludumsliuing
\ndeudreyanaviodsesniindslugdniviiaiu wu vimssasudiudilivssdmne doudeadu “ns
Toumswude” wazanegnelél Article 2(2)d) ves The Service Directive uananiudadansiiasinau
Neussvingliluaf Trijber v. Harmsen' la3uil 1 ganau a.a. 2015 3nsne’™®

ognlsfnu magRsssuwisanamglsuituiinisliuinisues Uber dudusnnnituduinig
Hremansauwna’ asnnsliuinsweundinduiidenlssiduiuasdlasanadnfefutugomdunis
wuemsliuinisvudeinglus Tnefiinguszasdlunisuarsnilsangiideansdyasiudaaniuiiineg
tfuies’® uanannifu Uber falgrunamiensdugseninsffuinazdlasans uaziidruralunisaiuny

" Article 3 of Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market
2. Member States may not, for reasons falling within the coordinated field, restrict the freedom to provide

information society services from another Member State.

4. Member States may take measures to derogate from paragraph 2 in respect of a given information society
service if the following conditions are fulfilled:
i Judgment of 20 december 2017, supra note 3, paragraph 34.
" Article 2 of Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market

“For the purpose of this Directive, the following terms shall bear the following meanings:

(a) ‘information society services’: services within the meaning of Article 1(2) of Directive 98/34/EC as

amended by (Directive 98/48/EC);
" Judgment of 20 december 2017, supra note 3, paragraph 35.
" Joined Cases C-340/14 and C-341/14 - RL. Trijber v College van Burgemeester en Wethouders van Amsterdam and J.
Harmsen v Burgemeester van Amsterdam, Judgment of the Court (Third Chamber) of 1 October 2015
1 Judgment of 20 december 2017, supra note 3, paragraph 36.
o Ibid., paragraph 37.
® Ibid., paragraph 38.
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AMNWYRITNELA dnwaznsineweaiud wanlulfumlagasiaonssnnglaeasneuaydisz vl
Fulmendsinaldusnmsweundndudiumilseanly”

Faty ndaude 1 way 2 Anali4nedy nnslrusnsdinuansaumasadudosdrumiwesns
Trusmsvudsdsdedumlavesnseuaumsieus Sanannldinnisliuinisues Uber dulneiiousiae
"UEnnstushunisraunauuds™ wazanagnield Article 2(2)(d) ¥99 The Service Directive WaggnAUAL
Tow Article 58(1) TFEU™ daifu 3slalfinnusnduiiasdesnousansiluded 3 uay 4 0™

ARG

dlefiansan Article 56 TFEU® Uszneu Article 58(1) TFEU™ wag Article 2(2)(d) ¥ed The
Service Directive” uag Article 1(2) 83 Directive 98/34°° finsvdninaminisdamdeyalusumnsgiu
wazngszidsumanedauazngsziouifotuuinisdinuansauma uilufiufduen Directive 98/48°
uazfinnsaUsznauiy Article 2(a)”° 499 The EU Electronic Commerce Directive udatu Ssfosfinay
11 mslismsueundinduiiBenlesduiidhiuglneans lnednquszasdiitouaimnilsmunsdifinm
luafiroududosietniunadonlesfuuineudsessdaus uasfosgnimdu "uinmsludunisauuney
YUAL PIUATUVLIBTDY Article 58(1) TFEU fatfunisliuinisdanandaslésuniseniiuain Article 56

TFEU, The Service Directive wag The EU Electronic Commerce Directive ﬁuLad

v Ibid., paragraph 39.
2 Ibid., paragraph 48.
! Article 58 of Treaty on the Functioning of European Union
“Freedom to provide services in the field of transport shall be governed by the provisions of the
Title relating to transport.”
# Judgment of 20 december 2017, supra note 3, paragraph 49.
2 Supra note 10
# Supra note 21
# Supra note 8
% Supra note 9
*" DIRECTIVE 98/48/EC of the European Parliament and of the Council of 20 July 1998 amending Directive 98/34/EC laying
down a procedure for the provision of information in the field of technical standards and regulations.

% Supra note 13
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dyuauaIun
“Advancing ASEAN Single Aviation Market (ASAM)”
The Seamless ASEAN Skies
Fusunsii 2 wwneu WA, 2561 1981 08.30-15.45 1.
o TS9UIULTIUYDIE NTINN T19UTZAA
Inlag “AUdIVBUATUINITIVINITAUAITVUENI9@INIA AIATYIIAINTIUNT
TULazaINTIA AMZIAINTTUAIENT URIINYIAUNLATAENS”

gased  mSww

M159AaIULEILT Advancing ASEAN Single Aviation Market w3 ASAM  datulneumiinende
inwasmans dadafiumnuddyuesnisimugnamnssumsdunuulouisvesizuia Wesnusemalneay
L‘fluﬁﬂmwmﬁmﬂizﬁqu ASEAN Transport Ministers Meeting (ATM) wag ASEAN Senior Transport Officials
Meeting (STOM) Faulomaiiffiazdalifiianssudainnsiguinsssiugeuestsemea uazfudmavde
funumisnuianiaiguazaaensulitumiewsziausuuimamstuiadoulissmalneduginlunain
Smnsiugiinirendoy iearliienevisunudeyauarasiunulounsvesiudmssedugaesUssme uaz
wansAuAnLiy dolausuuzveagTmmmuaziaueliiumitsunaigiiivateaielfiludoya
Usgneunsdnuseaa danandely Tunmsdanuadd frdeaudwielud

vadosmumulutiadiliun “msfuindeussmalnegnindudihnaiasiunsduginiaendeu”
waz “Perspectives on Key Success Factors for ASAM” lutsunewidaarwiwiaiu 2 nquees Ao “lonia
waznsfuladeusuIAsYgia (Economics) gnannsaunistugiinrendeu” uaz “lomauaynstuldousiu
waila (Technical) gnansunistugiinmeden”

oehdlsfimu msagtidemvesnuanun Winsaguiemshideiaun Sneasdeadsi

1. msduiadeutssmalnegmsduiinainsiunsugianedeu

2. Perspectives on Key Success Factors for ASAM

3 Tomauaznsduiadeusuiasugiia (Economics) gnainsaunistugiinirendou

daiaiu “nsfundaulssndlnegnisduiinnainsiunisiugiininengeu”

Tunstundeudszmalvnednisidudiinainsiunistuginrendeu ludiwvesmhenuiluniasy
warnIAenYuNesiuitlonawarguassegisls
AEN3Al 99ATNY NITUNSEBIUIENSIng USEM Imenistuwissenalne $ann

ARrmansUade (Hesitoudunuany) uninedesssuamans, watudnlneg
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nsaLfiunuveingmsiufe MiunsiveInavesaien1siu
HANTENUYeINsiulevienansinendeu Jguassanelulsemans nN1sivuaNInINITMseNInsgIu
wiluiSoswes safety, security wag ATM
Asivefundndufie Msudndunsianisise mAwsiazyssmanuulsesde tngludruvesmadu
fih Ao msAndsmnudsfunazauudaunss Tasnsadns platform wiethlugnisufo
Tugusasvadlomawarguassaraingn1siu
Lluwdvaslomanesin Wunsilanaianisdu
2 Tuudguasse ildsed
2.1 lesnndagiulszmalneiduiunufunimisernadudiuiuinn Ussnamisay
Sruiteadused uazaninagiutuduaeuauduilerdusedvieunniniu dduguassafiosiuiunis
Wumnsiiiuanniuiigesmmesuile
2.2 UsgifuiFes maadeudneusenu Wumsisanuasavesnandn dalssmalnedianny
FeTeufeiFesneuunuiiiefsyaainsiitinnuassadiuyiia
2.3 YywiFeswesaugalmifdruniiau fudu Generation Alpha Tnefidnwazilunguaui
Tai$h wazidon
2.4 Jgmvesnsiaaininistu maﬁﬂﬁﬁ;ﬁﬁu‘%miﬁmﬂﬂﬂiﬂﬂuﬂﬁsLmﬁfu naolilay
Uszinalugiinpe gy
2.5 yngeuvensemelngunslsenis fie
(n) Beanguune FeludruinsdnineunsdunaieusisUssimelng (nwn.) THdan
vhamudlaludestd
() maduf@ewidu esmnluvssmdlne iWufesitomaluladidnunlunisduiunis
wsaUsznovianmswiniu ihldendlivinientulunsesyivialunfeufuuicsemeluondon
() AuuANssvBsUsazUsEna Wesnnlugiinmedeuiiuisssmedisinsfulauuy
fnsglantiufie Inswanninnaulissuuinpsguiiginiussmaduinn vieuisUsamaifdmiannnsgiu
i UszsimadulafiBoiidesfunnsgulimeduiiesdnsnsdunadouseninssema (ICAC) fmun saufis
UsemAlnefineniammesinumelulaglaenssumaluladiva 9 dhanldneludseme

ANARANT gAUSNTNG T09nT3UNSEDINILNTING (B1891ugnsAEns) USEn vireniagiulne 91
(unu)

nnulsuesaiarinendeu wesinfiulomanissiatl dudunisadeneldliissme lasgandwau
dnsmwesiinvieadien

U3EM vinemiAenulng 911in () gualudiuvesineiniAeualssagi vienirg unauLiles vin
aInAgUin inenimeudedval vinenaenumalng wazvinennimeuliiivalndesse ludiunesin
onAeugaziniusglunnuguaedlasiniaussdsaassgiafiauniany fusen (EEC)

TuduvesnsiauIniadunsiiunmisenaty Ussmalnefmundt Weideufudiuiu
tnvieaiior Tnsianeilagtuinindulavesaonisfudunui (low cost carrier) Wiingetu fauusem v

a1mAgulng 1R (W) feassuiiiesesfulsinauisidulaslagansiiiuuniu lnefanuianse
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nsvudsiudulassadsiugiu Tnevnaudem vieinmideulne 91 (Wmww) seusuin dnsimuntdiidosnin
Limafndsdruninvieuiieiiitgedu

iflosanuszimalnefiuuafaiiazsdu hub Iumisuuaiqmqmmﬂ lnediviieiniaeiualssaugidu
gateway mummﬂsuLwﬂl‘w&mmmimﬂaau‘lummmam uanaNin s dneuUIey mmmﬂmulm
$1im (mnvw) dessesiugsiadu 1 uenanmstudig insevitemeasuldlidufioaineniaeu dnvasd
Hu airport is not just an airport muumaﬂmmiwwuﬂﬂidmwwugmL‘W@iaﬁ‘uuﬂwmmm

Tumsenfiunsves UM iemideulve 9199 (Wwasu) dn1svin MOU, system airport agreement
ImaﬁmmaﬂLﬂﬁauﬁagaﬂmmi ﬁmidmﬂmﬂﬂﬂammﬁm job training saudenslvinisatvanuy job
promotion  lagUssinalveiinisasuinyic MOU  Audszmealusdeulaun aisisusgumsanaimfeuun
a1s1sasgusznsulneussrvuan wavansnssgdenutouionuny

Hagthuuitn viermaelng drin @) aundannuansaliviuseswuinviendien egrals
fnu nsandumsldvannunnsedludeses safety wag security Iaenisliuinisvesuiem viennaeu
e $1in () eguuanudesiuliungniinaumdull safety uaz security AlFnsguvesaIANITNNg
Tunaisausenineusemea (ICAO)

AT Yedlsaul Sneins saanssunisgsruienisivg usem nstulneg drda (Gmnvw)

TuwdvesnswFounrumdoununlovienainiuendouresuisn nistulne S Gvnww) du 163
mawdsuaunieudomainnisdusroeniudi TnefesiinnundonluFesnmsudstuiiorgsdu osan
paansdufinsveresanntumelugfiniauasssrinagiing

U3t nsfulne $18n (naw) dnsedsunnumdenlumsidigaainiaunsdugiinnnendouliie
HeuledlmAnusslovigean dwiolud

1.elelu

U3em nsulneg drda @) Tidnswdsunnunieslubesveseiniaeudildlunsvudamis
01mA dwmiuidenlsaeietionelulseima seninagfinia naenvuss funiviufonisudstamil Tasues
ssmelneiduausnanswesgiinaluandeusolituendousismn

2.9

U3t nsulne $1dn @uvw) annsademdenleaglasansiidesnsiasuiadesiieifunisly
manevatens Tnsdiulidugediomdlasaslildunian fduinmguadosnanlaedalinainisiud
ALNEE

3.Hans U9

nsbiuinsndndusivesansnistu Wuludeanusings nszduseanudssasdvesdlagans 1o
aonndasiuaufesnsvesilasarsidumeiindndiasnidlng iwu madumnddiaades 2 4alus Afinng
sonuandaeilviviangauiunalunisiAumng
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5.3n50seuANUNSUNIZUSUAMN TIN5 stuluna1nn1sT U 19991 I ULIVBINTITWAATUNIINNG
Jutilidesawisanaelulszme glinawagvivdu Maidu full service uaz budget service

& X ' S & a & a a ] Y a P v O v ) vy

7198 waenUsewmalnedududsesnanduasnian1siu Asudnalanineaunn setudeswaiullmd
Usgdninm Waenadestuauvainaievesylneans dadsvihiiiinaiudaguduuiainnishianusiuiie
fuvewnrhenuiieIte

AussIANag wuiadas Uszsnuduiiiiuims anenisdunesiende

nadmainienistu shlmAenistumnntudssalisuautinvesfiondonmniudae mnaensdud
safety W@y security ‘lummgmLamﬁ’uﬂauﬁﬂﬁﬁﬂﬁmLﬁmlﬁmmmﬁaﬁu

Tunsfimmadamnstugiaerendeu ludniiduliymuss foimueuusdsd

1 Jaymides audy definslnaimensdy denflsruuiiontuinniu dwaldanduldfiomene
Srunuiiendu

2 dorauauugliitinisyinien (VisA) wen Tunmsiumadurlugiinirendou fe meviindudie ads
Fen ansnsauienldisondeou netiviendisronasdenunegussmalny 3 fuuarluifieassmadoauy 1
Fu daflumsnaunusesindeadiornslfaznniu mnglifeddnaniisiaesssmauuneuuman
Wiedlugfinrendeu tufe Weduslaniismieuiumaluginnendeuls Wemenstudalusluduguslna
anunsanadeslavansléviu Tnelddosnidsfadomsiiedn

Tudrurosnsudsiuremaransduiiu Wuigaieudauildusslesduniiande duslaa Tuns
LLﬂq%’umaqm&Jmiﬁuéfunw‘i’m%amstﬁﬁuﬁmUiméTmﬁy’u?qﬁlﬂuﬁﬂwﬁﬂﬁa 9101 uag safety Fadudsi
WasuwUadlils' AeazAslusmliigauasesinmmanndy agndlsiau Tudrnvonsliuinig (service) veq
aemstusunusvomensiunausendail §ilduinslidesliamuaulanmin msedlivinisdegud
Indunsliusnisludnvazanda (imited service)

Tunsudsdutuisussmaiu @oweainisudstuuineuusimaansnisuesfidesiuluiFesves
nanwal (branding) vesa1en15U

drudanenaunsUaiivelaiuianrnilenuaIasgiasn1AeNYU
AAN3A] 99ATNY NITUNIEBIUIENSIng USEM Imenistuwissemalne 9a1n

Tumssuffevesnsidhsumaasiunistuendoud mengnstuwisssmdlvedonsiounssuiiolu
3oduea safety Mdpsiinisidugua uazFosanuanunsalunissesiuduiuiiendu Wy msguadesian
wonanisesiinisaine platform uay trust paenaudasiinsvaududi

uennidnsvhusuwiun eeiuuslunisvudonaeimea Tuemumehusuuuy 5 9 uatiagiu
uuau 20 ¥ eiingnisfuwsisUssmalne IdinsdsiivinuAnwidesauannsalunissesiuiunm
AM3357195M198N7¢1 (capacity) vesaunduinduedils desdinisusudeudunenisduedils Tnefinng
¥eiivnsannUssmedingy maannisAnsduagiinninaueliuinsenssmuneusoly wieuduty
ulsugnsuimsisemawisnaildiausly gavneingnstuuisussmalngl@insfaumaiiumelulas
Tngldfnsasumemalulad
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lusnugngeu esandngnistuwisdsenelne WWuesdnsendnanie deliudesnisauiiiniug
ANNAINNT WENANTIUNSWRNFARAUNNNIARDIATNENNITUSINTANINARDINITATIAINIBINA (air traffic
flow management) saufas0ansustuvLNaUsEleTUTINAY
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Widlatau “Perspectives on Key Success Factors for ASAM” (ussenerfuniwnsing)

mMsdanaindaugiinirendeu (ASAM) Simguszasdifioilanainsalugianeondou uazusslov
vosmadanandadunadeniuifuilag fufuasinsmnanasafuidusuuninfuaznynid o
fonnassamiu neifumsusiideimissnhessmaandn fdudiolfiAanszuiumsdsulsamaaundn
Tupfinmeodeumsinmsdaussyiilermueideiamisniy
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Tuduvesdevinmeiisad
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Arrangement: MRA) fifidnwaizdaiauatisdudosld
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agnalsfiony dnsdiauedaiausuiue Ao
1 asinsUssgudesngetaduvdesafousiudu
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